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CONSTITUTION 


OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW! 
(Revision of April 25, 1925) 


ARTICLE I 
Name 


This Society shall be known as the American Society of International 
Law. 


ARTICLE II 
Object 
The object of this Society is to foster the study of international law 
and promote the establishment of international relations on the basis of law 


and justice. For this purpose it will codperate with other societies in 
this and other countries having the same object. 


ArtIcLeE ITI 
Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regu!a- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 
honorary membership at any meeting of the Society on the recommendation 


1 The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Constitu- 
tion was adopted January 12, 1906. 
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of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 


Officers 

The officers of the Society shall consist of a President, an Honorary 
President, three Vice-Presidents, such number of Honorary Vice-Presi- 
dents as may be fixed from time to time by the Executive Council, a Secre- 
tary,’ and a Treasurer, all of whom shall be elected annually, and of an 
Executive Council composed of the foregoing officers, ex officio, and twenty- 
four elected members, whose terms of office shall be three years, except that 
of those elected at the first election, eight shall serve for the period of one 
year only and eight for the period of two years, and that any one elected to 
fill a vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reélection until the next annual meeting after that at which his 
term of office expires. 

The Secretary ' and the Treasurer shall be elected by the Executive 
Council. The other officers of the Society shall be elected by the Society, 
except as hereinafter provided for the filling of vacancies occurring between 
elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee, which shall consist of the five members of the Society receiving 
the highest number of ballots cast by the members at the first session of 
the Annual Meeting of the Society. The Executive Council may submit 
a list of nominees. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 

1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the 
Society his duties shall devolve upon one of the Vice-Presidents to be desig- 
nated by the Executive Council, or by vote of the Society. 

2. The Secretary ' shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to him. 

3. The Treasurer shall receive and have the custody of the funds of 


1 As amended April 26, 1930. 
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the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4, The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programs therefor, shall appropriate money, shall appoint from among 
its members an Executive Committee and other committees and their 
chairmen, with appropriate powers, and shall have full power to issue or 
arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI 
Meetings 


The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ARTICLE VII 
Resolutions 


All resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society shall, 
in the discretion of the presiding officer, or on the demand of three members, 
be referred to the appropriate committee or the Council, and no vote shall be 
taken until a report shall have been made thereon. 
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ARTICLE VIII 
Amendmenis 


This Constitution may be amended at any annual meeting of the 
Society by a two-thirds vote of the members present and voting. Amend- 
ments to the Constitution may be proposed by the Council, or by a com- 
munication in writing signed by at least five members of the Society and 
deposited with the Secretary ' within ten months after the previous annual 
meeting, and any amendments so deposited shall be reported upon by the 
Council at the succeeding annual meeting. All proposed amendments shall 
be submitted in writing to the members of the Society at least ten days be- 
fore the meeting at which they are to be voted upon and no amendment shall 
be voted upon until the Council shall have made a report thereon to the 
Society. 


1 As amended April 26, 1930. 
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REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall be elected annually by the Executive Council.! 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability for publication of articles prepared by non-members of the 
Board. The minimum number of contributions which each Editor shall be 
called upon to contribute or obtain for publication in the Journal is to be 
determined by the Board. ? 

4. There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Jour- 
nal, shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members of 
the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 
1 As amended April 24, 1926, and April 25, 1929. 2 As amended April 25, 1929. 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) The supplement shall be made up of the texts of important 
treaties and other official documents. Material for it shall be supplied 
by the Managing Editor, taking into consideration such suggestions 
from the members of the Board as they may have to offer from time to 
time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 











THIRTY-FIRST ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 
Tue Cariton Hore, Wasuineton, D. C. 


FIRST SESSION 
Thursday, April 29, 1937, 8:15 p.m. 


The meeting was called to order at 8:15 o’clock p.m., President JAMES 
Brown Scott, presiding. 


ELIHU ROOT 
(February 15, 1845-February 7, 1937) 


An AppRECIATION 


By Jamses Brown Scorr 
President of the Society 


Ladies and Gentlemen, Members of the American Society of International 
Law: 

We are meeting tonight to pay tribute to the memory of one who was our 
“first American citizen” throughout a long period of years, American in 
ancestry, American in every fiber of his being, an American, too, who recog- 
nized that there were nations other than his own which should be considered 
by every American statesman in forming the foreign, and indeed internal, 
policies of his country. Of course an American statesman must think first 
of his country, but he must repudiate the over-patriotic toast, “Our country, 
right or wrong!”—for does not every domestic policy in a greater or less degree 
affect the outer world? 

And we who are members of the American Society of International Law 
cannot forget that Mr. Root was the first President of the Society, and that 
his presidential addresses delivered from time to time set forth in classic 
form the fundamental principles of the law international which every self- 
respecting nation, including the United States, should observe in its foreign 
relations. 

But Mr. Root never forgot that he was first an American by deed as well 
as by birth, one of his ancestors being that Major John Buttrick who, when 
the British were crossing Concord bridge, cried to the “Minute Men” of Con- 
cord: “Fire, fellow soldiers, for God’s sake, fire!” + We may add that if Mr. 


1 Allen French, The Day of Concord and Lexington (Boston, 1925), p. 191. 
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Root inherited the “fire” of his ancestor, he likewise inherited his caution and 
political wisdom, for it was this same forebear who, by Mr. Root’s own ac- 
count, stated to his fellow citizens that the Constitution of Massachusetts, 
which was then before the legislature, should, when adopted by that body, 
be submitted as a draft to the citizens of Massachusetts, so that upon their 
approval it might be truly the law of the people instead of a mere act of the 
legislature. Like his ancestor Mr. Root, as we shall presently see, held fast 
to the ideal of democracy, which in his view meant the people as the source 
of power, and government only by the consent of the governed. 

There was, however, in the make-up of Mr. Root, a strain of a different 
kind, which made his life what it was. He was educated at Hamilton College 
in Clinton in the State of New York, where the classics then occupied with 
mathematics the leading position in the curriculum, and where his father, 
Oren Root, was for many years professor of mathematics and familiarly 
known to the student body as “Cube Root,” Mr. Root himself being known 
in his student days as “Square Root.” And it is not too much to say that 
the old-fashioned training in the classics and in mathematics which Mr. Root 
received at Hamilton College was largely responsible for his invariable choice 
of the right word in his writing as well as in his addresses. 

Mr. Root, however, did not follow the career of the classicist or mathe- 
matician; he took to the law, with such success indeed that he was regarded 
by his fellow practitioners as the leader of the American Bar. But however 
great his standing at the Bar, Mr. Root’s place in the history of his country 
and indeed, of the world, rests indubitably upon his public career. It was, 
however, through the law that he entered upon that career. He was a staunch 
Republican, and, although he did not seek office, he was deeply interested in 
the political affairs of his state and especially in the affairs of the City of 
New York, his residence for many years. But the office sought him, first that 
of United States District Attorney for the Southern District of New York, 
in which he greatly distinguished himself. Here he came in contact with 
Theodore Roosevelt, then entering upon his political career. In the course 
of time Mr. Root’s influence with the Republican Party extended beyond his 
native state, the best proof of this being a call over the long distance telephone 
—more of a rarity in those days than now, when we nonchalantly call foreign 
countries—from President McKinley, who unexpectedly (so far as Mr. Root 
was concerned) offered him the Secretaryship of War in his Cabinet. Mr. 
Root’s modest reply to the President was that he was merely a practising 
lawyer and that his experience was limited to the Bar. To which the Presi- 
dent very properly replied that it was a lawyer he was looking for to fill the 
post of Secretary of War and that Mr. Root was the lawyer that he wanted. 
The result was that Mr. Root accepted the post, in which he greatly distin- 
guished himself, not only reorganizing the War Department but the Army as 
well. In this position Mr. Root had, according to General Orders No. 2, War 
Department, issued on February 8th of the present year, the day following 
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his death, “the opportunity thoroughly to familiarize himself with the meth- 
ods of Army control then existing and to discover its inadequacy as demon- 
strated in a war just terminated [the War with Spain]. It was due to his 
efforts that the General Staff system of supervision was legally established 
and put into operation. This system of General Staff control provided for 
a coordination of the activities that had formerly lacked the homogeneity 
demanded by their interdependence. He was also largely instrumental in 
planning the Army War College. . . . it is deemed appropriate to remind 
all connected with the Army of his eminent services in its behalf, especially in 
modernizing the entire establishment and starting it upon its progressive way 
to a high degree of efficiency fitting it to become the nucleus of the great body 
of American troops that proved so important a factor in the World War.” 
It is only fair to add, however, that Mr. Root’s influence as Secretary of War 
was felt not merely at home but abroad—as was later to be the case during 
his Secretaryship of State; for did not Mr. Haldane, then Secretary of War 
of Great Britain, adopt Mr. Root’s method of reorganization of the Army of 
the United States as the model for the reorganization of the British military 
system? And we may add in this connection that the acceptance by the 
British Government of Mr. Root’s military reforms was likewise an important 
factor in the outcome of the World War. 

Mr. Root’s services as Secretary of War were so eminently satisfactory 
to President McKinley, and his advice to the President from time to time so 
acceptable that President McKinley—whose renomination was assured— 
wished to have Mr. Root nominated as Vice President. But Senator Platt, 
who then dominated political affairs in the State of New York, was anxious 
to get the then Governor of New York, Theodore Roosevelt, out of state poli- 
tics by having him named as Vice President. Therefore he was nominated 
by acclamation, duly elected, and upon the death of President McKinley 
six months after his inauguration, the “Rough Rider of San Juan” rode into 
the White House. Mr. Root remained as Secretary of War in President 
Roosevelt’s Cabinet. 

But great as were Mr. Root’s services to the War Department, and in- 
deed to the country at large, through the organization of the General Staff 
system and the establishment of the Army War College, there were many 
other services which he rendered as Secretary of War, so numerous indeed that 
they could only be adequately appreciated in a volume by itself. 

We may repeat that President McKinley had wanted a lawyer—and 
Mr. Root was the lawyer he wanted and obtained—for the War Department. 
The reason for this was that innumerable questions arising out of the Spanish- 
American War required the attention of a lawyer in their settlement by the 
War Department, and therefore it may be said that notwithstanding his 
official position Mr. Root continued the practise of law, with the United 
States of America as his client. 

Of the many questions which came before him in the War Department, 
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two must be mentioned, however short be the time at our disposal—those 
arising from the annexation of the Philippines, and the temporary occupation 
of Cuba. 

First of the Philippines. Mr. Root’s guiding principle was very simple. 
It was that the Filipinos were human beings, and therefore to be treated as 
though they possessed what we may call the natural or innate rights of human 
beings. The principles contained in the Virginia Bill of Rights, framed by 
George Mason, and in what may be regarded as the preamble of Thomas 
Jefferson’s Declaration of Independence, Mr. Root applied to the Filipinos.* 
Indeed, it was his belief, to be justified by events, that they should become 
well versed in the principles of citizenship—its duties as well as its rights— 
so that when they were accorded their independence, they might benefit by 
the experience of the United States. 

In his Annual Report as Secretary of War for the year 1899 Mr. Root, in 
memorable phrases, stated his policy—approved in every respect by President 
McKinley: * “I assume,” he said, “that it is our unquestioned duty to make 
the interests of the people over whom we assert sovereignty the first and 
controlling consideration in all legislation and administration which concerns 
them, and to give them, to the greatest possible extent, individual freedom, 
self-government in accordance with their capacity, just and equal laws, and 
opportunity for education, for profitable industry, and for development in 
civilization.” 

The result of following Mr. Root’s policy throughout a period of some 
thirty years was the preparation of the Filipinos for self-government to such a 
degree that an act was passed by the Congress and approved by the President 
on March 24, 1934,* by virtue whereof the Filipinos, within a ten-year period 
after the inauguration of their government under a constitution to be drawn 
up as provided in the act, are to be accorded their complete independence— 
to which they had looked forward yearningly—and today they are already 
enjoying self-government through a Constitution of their own making. 

Now for Cuba, the second of the problems to which we have referred, 
and one of the most difficult which Mr. Root was called upon to meet while 
Secretary of War. By way of introduction it may be recalled that the 
Government of the United States was pledged in advance of the war declared 
by the United States against Spain on April 21, 1898, by resolution of Con- 
gress to secure the independence of Cuba and to protect that independence, 
while at the same time renouncing any intention “to exercise sovereignty, 
jurisdiction, or control over said Island.”* The fundamental principles gov- 
erning the Cuban situation which Mr. Root laid down in the report from 


2 Kepner v. United States (1903), 195 U. S. 100, 122-124. 

* The Military and Colonial Policy of the United States. Addresses and Reports by 
Elihu Root, collected and edited by Robert Bacon and J. B. Scott (Cambridge, 1916), pp. 
161-162. 448 Stat. 456. 

5 Joint Resolution, adopted by Congress April 19, 1898, and signed by President Mc- 
Kinley on April 20. See 30 Stat. 738-739. 
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which we are quoting were that the control which the Government of the 
United States was exercising “in trust for the people of Cuba should not be, 
and of course will not be, continued any longer than is necessary to enable 
that people to establish a suitable government to which the control shall be 
transferred, which shall really represent the people of Cuba and be able to 
maintain order and discharge international obligations.” That was a look 
toward a future independence less distant than that of the Philippines. “Our 
present duty,” Mr. Root continued, “is limited to giving every assistance 
in our power to the establishment of such a government, and to maintaining 
order and promoting the welfare of the people of Cuba during the period 
necessarily required for that process.” Mr. Root’s plan—approved by the 
President—was “to provide for municipal elections,” which would “place all 
the local governments of the island in the hands of representatives elected 
by the people.” And the plan further provided that “when these local gov- 
ernments, thus elected, are established they will be ready to proceed to the 
formation of a representative convention to frame a constitution and provide 
for a general government of the island, to which the United States will sur- 
render the reins of government.” As for Cuban-American relations, Mr. 
Root added that “when the government is established the relations which 
exist between it and the United States will be matter for free and uncontrolled 
discussion between the two parties.” ® 

Now Secretary Root was anxious at the earliest practicable moment to 
have the Cubans themselves determine the form and the content of their self- 
government. However, he was of the opinion that there should be a right, 
which he hoped would never be applied, reserved, as it were, to the Govern- 
ment of the United States to intervene in order to maintain the independence 
of Cuba which the United States had secured, and to prevent what may be 
in plain language called “anarchy” within the island. The result was what 
is known as the “Platt Amendment.” Now this instrument, passed as an 
act of Congress on March 2, 1901, contained eight numbered articles. Arti- 
cles I, II, III, IV and VII were from Mr. Root’s own hand, Article V was 
General Wood’s contribution, while Article VI (dealing with the Isle of 
Pines) and Article VIII were from the Senate Committee on Cuban Rela- 
tions, of which Senator Platt of Connecticut was Chairman. The eight arti- 
cles in question were also appended to the Constitution of Cuba, promul- 
gated in 1902. These articles were included in the treaty signed by Cuba 
and the United States on May 22, 1903, the United States thus recognizing 
Cuba under its Constitution (including the Platt Amendment) as an “inde- 
pendent and sovereign government.” 

Mr. Root had apparently considered that the third article of the Amend- 
ment did not entitle the United States to interfere with the independence of 
Cuba, but merely to intervene in case of urgent necessity to secure law and 
order and insure peace and freedom to Cuba. The article in question reads: 


6 The Military and Colonial Policy of the United States, pp. 171-173. 
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That the government of Cuba consents that the United States may 
exercise the right to intervene for the preservation of Cuban independ- 
ence, the maintenance of a government adequate for the protection of 
life, property, and individual liberty, and for discharging the obligations 
with respect to Cuba imposed by the treaty of Paris on the United States, 
now to be assumed and undertaken by the government of Cuba. 


But when Mr. Root in 1906 returned from his trip to South America, he 
found that the United States had intervened during his absence, without what 
seemed to him adequate cause. I happened to be present when Mr. Root 
learned of all the details of the intervention. He folded his arms as if they 
contained a “something,” walked up and down in his office in the State De- 
partment, saying: “They have killed my baby! They have killed my baby! 
They have killed my baby!” But if it was killed by the action taken during 
his absence in South America, it had a reincarnation in the treaty concluded 
by the present President Roosevelt.” 

My acquaintance with Mr. Root was accidental, during the time when I 
was professor of law in Columbia University Law School. A cold which 
had settled in my larynx had both enlarged and stiffened the vocal cords, so 
that it was difficult for me to speak above a whisper—or at any rate to ad- 
dress a class. It so happened at that time that the Solicitor—now termed 
the “Legal Adviser”—of the State Department had but recently resigned. 
I therefore wrote a letter to Mr. Root, then Secretary of State, to the effect 
that I would be glad to accept the position, if he cared to appoint me. In 
the letter I intimated that I did not need the position; that I had had no 
practical experience in international relations, although my hobby was inter- 
national law, and that I would not care to have the position if it were reserved 
for political appointment. The two references which I gave were Dr. Butler, 
then and now President of Columbia University, and Chandler P. Anderson 
(now deceased), who was intimately associated with Mr. Root. I concluded 
my somewhat impertinent application—as I now look upon it—by express- 
ing the hope that the letter would reach his eye before it (meaning the letter) 
was thrown into the waste-basket. 

Why Mr. Root answered the letter, I do not know. His reply was a 
note of a few lines, acknowledging the receipt of the communication, assuring 
me that he would under no circumstances make a political appointment and 
asking me to come to Washington for an interview. I learned later from 
Mr. Bacon, then Assistant Secretary of State, that Mr. Root was so amused 
at the nonchalant tone of the letter that he took it to the next Cabinet meet- 
ing and read it aloud; whereupon President Roosevelt—the first of the line 
—thumped the table with his hand and said: “Elihu, we must appoint that 
man,” the statement probably being due to the fact that the President him- 
self, as well as the applicant, was a Harvard man. 


7 Treaty signed May 29, 1934; proclaimed by the President of the United States, June 
9, 1934. 48 Stat. 1682. 
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Secretary Root followed the strenuous T.R.’s advice, but before making 
the appointment summoned me to Washington, as has been said, apparently 
to look me over. Accordingly, I repaired to the capital of the nation, only 
to learn that the Secretary had been suddenly called to New York. Mr. 
Bacon (also a Harvard man, I may add) thereupon suggested that I should 
take the night train and wait upon the Secretary at his New York residence. 
This I did, carrying with me a somewhat overloaded valise, as I then had— 
and still have, as many of you probably know—the habit of carrying around 
a library. With trepidation I rang the doorbell, and in the course of time 
the door was opened by no less a person than the Secretary of State, who 
graciously asked me to enter. By this time my nonchalance had left me. I 
stumbled over the valise with its portable library and, to my horror if not to 
his, I fell into his arms. I would like to record what Mr. Root said on this 
occasion, but apparently the impact was so unexpected and so unusual, that, 
as I recollect it, he only smiled and ran his hand through his bang. I should 
add, however, that he asked me in and we sat down to an exchange of views. 
He explained to me what the duties of the office were and they seemed to be 
more than I had bargained for—Mr. Root was apparently very anxious to 
settle the outstanding claims against Venezuela involving injury to American 
interests caused by President Castro’s Administration. He graciously ex- 
plained them, saying that he wanted a Solicitor who would be able to relieve 
him of the burden. I said frankly that I had not had any experience in this 
line and that I would not feel justified in accepting a position which would 
require analysis of the cases and the preparation of a memorandum stating 
them, unless Mr. Root would himself allow me to have his advice from time 
to time on difficult points. Again he smiled and said that as he would have 
to sign the memorandum, it might be well to take counsel from time to time. 
And from that moment, during my tenure of office and, I am bound to say, 
throughout the entire thirty-one years of our association, Mr. Root’s arms 
were stretched forth, as it were, in encouragement. 

Perhaps I may be permitted to say that Secretary Root affixed his signa- 
ture to the communication to the Venezuelan Government (some seventy-odd 
legal pages), after suggesting the change of a word, remarking as he changed 
it that his was what Mr. Boffin would call a “tenderer word.” 

Shortly after this episode, Mr. Root requested an opinion about a diffi- 
culty which had arisen in Cuba. I prepared the memorandum as requested 
and he looked it over with great care. I knew that the matter was one of 
importance and that it should be backed up by precedent. I succeeded in 
finding authorities, but it turned out that his authority was to prevail. He 
put his finger on a particular phrase and asked me if I believed this state- 
ment. Ireplied: “It is the opinion of the Attorney General.” Whereupon he 
said to me: “Do you believe it is right?” ‘To which I replied that the At- 
torney General’s opinion was binding upon me as a member of the Depart- 
ment of Justice (as was the Solicitor of the State Department in those days). 
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Mr. Root asked me again if I believed it; if I thought it was right. To which 
I said: “No, I do not, but I understood it was a precedent.” He went on 
reading and somewhat later he repeated the process. This time it was the 
statement of a former Secretary of State which was apparently to be over- 
ruled. Mr. Root graciously asked my authority. To which I replied, having 
grown a bit wiser in the interval, that it was the prerogative of a Secretary 
of State to overrule his predecessor, the predecessor in this case being none 
other than Secretary Hay. Mr. Root removed his eyeglasses, laid them 
quietly upon the table, reached with his free arm for the lowest drawer of his 
desk, opened it as well as a small box of small cigars—for which he had a 
weakness—selected one, bit off the end, lighted it and then turning to me said: 
“Overruled.” Then he picked up his eyeglasses, wheeled his chair around 
and added: “We must always be careful, and especially so in our relations 
with the smaller states, that we never propose a settlement which we would 
not be willing to accept if the situation were reversed.” I mention this 
incident in some detail because it shows you Mr. Root as I knew him and 
as he was. 

Some time later Mr. Root was keenly distressed by the so-called “Wile” 
claim against Nicaragua, which he had inherited from his predecessors. 
From time to time one or other of the senators from Louisiana would drop 
in and ask the status of the claim and, after hearing what Wile’s advocate 
had said, Mr. Root would have a note sent to the American Minister in 
Nicaragua asking him to report on the condition of the claim. Finally Mr. 
Root came to the conclusion that something was wrong, and he suggested to 
Mr. Bacon and the then Solicitor that we should get the papers together and 
run them through. This was of a Saturday afternoon. We worked into the 
night and all day Sunday, Mr. Root reading, removing his glasses and re- 
flecting upon the import of the papers which he had read. He did not ask our 
opinion; for when Mr. Root personally took up a project he made it his from 
the beginning and read it through. All day Sunday we spent together, at 
the end of which time he said that the Wile claim should never have been 
presented; that it was inequitable and that on the morrow he would ask the 
Nicaraguan Minister to repair to the Department of State. When the Minis- 
ter appeared, Mr. Root stated that he had been led to read personally the 
entire Wile dossier by the feeling that if the claim were valid it would have 
been settled long since. Thereupon he eyed the Minister—for Mr. Root 
always had the habit of looking his visitor in the eye—and said that in his 
considered opinion the claim should not have been presented; that the Gov- 
ernment of the United States would therefore withdraw its support; and that 
he would merely suggest to the Nicaraguan Minister that whatever part of 
Wile’s claim could be considered equitable should be admitted. After the 
Minister’s withdrawal, greatly pleased by the conversation, Mr. Root turned 
to Mr. Bacon and then to the Solicitor and said that thereafter he would not 
authorize the continuance of a claim merely because of political pressure, 
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but that in such case he would himself read the dossier and make a prompt 
answer to the senator or representative pressing a claim. 

These illustrations are but two of the many which could be vouched. 
Whether a case was large or small and no matter what country was involved, 
it is proper to say that Mr. Root conducted the State Department not merely 
as a practitioner for his client, the United States, but as a judge on the bench. 

It was natural that Mr. Root, a lawyer to his fingertips, with that rare 
and yet indispensable faculty, a judicial mind, should have preferred that 
differences between nations should be settled by due process of law. It was 
natural, too, that the model for an international tribunal of the nations of 
the world which he had constantly before him should be none other than the 
Supreme Court of the United States. But Mr. Root was apparently firmly 
convinced that any plan for an international court should take into considera- 
tion national peculiarities and therefore that the judges of such an interna- 
tional court “should be so selected from the different countries that the differ- 
ent systems of law and procedure and the principal languages shall be fairly 
represented,” as stated in his “Instructions to the American Delegates to The 
Hague Conference of 1907” under date of May 31, 1907.8 

' There is a further passage in this communication, somewhat more lengthy 
but which could not be omitted without injustice to Mr. Root: ® “If there 
could be a tribunal which would pass upon questions between nations with 
the same impartial and impersonal judgment that the Supreme Court of the 
United States gives to questions arising between citizens of the different 
States, or between foreign citizens and the citizens of the United States, there 
can be no doubt that nations would be much more ready to submit their con- 
troversies to its decision that they are now to take the chances of arbitration.” 
What was to be done under these circumstances, and how was it to be done? 
Mr. Root answered the question in a single sentence: “It should be your 
effort to bring about in the Second Conference a development of The Hague 
tribunal into a permanent tribunal composed of judges who are judicial 
officers and nothing else, who are paid adequate salaries, who have no other 
occupation, and who will devote their entire time to the trial and decision of 
international causes by judicial methods and under a sense of judicial re- 
sponsibility.” This the American delegation attempted to bring about, with 
the result that a draft of a project for an international court as envisaged by 
Mr. Root was adopted by the Conference, leaving it open to the nations there 
represented to devise the method of appointing judges. On the eve of the 
World War—in the month of January, 1914, to be exact—such a draft was 
hit upon, but before agreement could be reached, through the slow processes 
of diplomacy, the world was in arms. 

When the war was over, the belligerents, although we cannot say that 


8 The Hague Conferences of 1899 and 1907—Instructions to American Delegation and 
their Official Reports (published by the Carnegie Endowment for International Peace, New 
York, 1916), p. 80. 9 Ibid., p. 79. 
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they came to their senses, thought that a court such as had been proposed 
by Mr. Root should at any rate have a trial. The result was that in the 
Covenant of the League of Nations which formed the first part of each of 
the treaties ending the war, Article 14 deals with the court. The Council of 
the League was to “formulate and submit to the Members of the League for 
adoption plans for the establishment of a Permanent Court of International 
Justice,” a court which was to be “competent to hear and determine any dis- 
pute of an international character which the parties thereto submit to it,” 
and in addition it was to be vested with the power to “give an advisory opinion 
upon any dispute or question referred to it by the Council or by the Assembly 
[of the League].” 

A committee of ten competent persons—of whom the most prominent 
and, in the opinion of many, the ablest, was Mr. Root—was selected to frame 
the Statute of a Permanent Court of International Justice; they met at The 
Hague from June 16th to July 24th, 1920; and in August their project was 
submitted to the League of Nations, by which body it was subsequently ap- 
proved with sundry amendments. The court is a court of peace, and it was 
appropriately installed the next year in Mr. Carnegie’s Peace Palace at The 
Hague. It hears and decides controversies between nations, when such 
disputes have been presented for adjudication, and renders advisory opin- 
ions when and as they are requested. 

But Mr. Root’s success was embittered by what he and many others con- 
sidered a calamity. The country of his birth, of whose policy his had been 
the guiding hand for years—as Secretary of War, as Secretary of State and 
as the outstanding American—denied him the satisfaction of seeing the 
United States of America, through its Senate, ratify the Statute and thus 
become a member of the supreme tribunal established at The Hague under 
the name and title of the Permanent Court of International Justice. The 
Government of the United States is not yet a member, but American judges 
have from the beginning been chosen by the world at large and have sat with 
the other members of the court from the date of its installation until the pres- 
ent time to adjudge the cases before the court and, if necessary, to explain 
in so doing the law and procedure of the United States. 

I should say that Mr. Root had had experience with court-making before 
he sat in the Peace Palace with the Committee selected to draft the Statute 
of the World Court. At the turn of the century the Central American Re- 
publics had passed through rather stormy days and weeks and months and 
in 1907 they were asked to send delegates to Washington in order to smooth 
out their differences and to begin, as it were, anew. The five Central Amer- 
ican Republics accepted the invitation, and Mr. Root then took advantage 
of the occasion to suggest that a tribunal should be created by and for the five 
republics to pass upon their disputes of a judicial nature, and thus to insure 
peaceful relations between the five States. The project which had been ap- 
proved by the Second Hague Conference was a precedent for the statute 
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establishing the Central American Court. As there were only five of the 
American Republics in conference in 1907, it was a simple but epoch-making 
step to propose that each of the five Central American Powers should appoint 
a judge. We need but quote the preamble and the first three of the twenty- 
eight articles to show that the first international court—excluding, of course, 
temporary arbitral tribunals—had come into being: 


The Governments of the Republics of Costa Rica, Guatemala, 
Honduras, Nicaragua and Salvador, for the purpose of efficaciously 
guaranteeing their rights and maintaining peace and harmony inalter- 
ably in their relations, without being obliged to resort in any case to the 
employment of force, have agreed to conclude a Convention for the con- 
stitution of a Court of Justice charged with accomplishing such high 
aims, and, to that end, have named as Delegates: 


Article I—The High Contracting Parties agree by the present Con- 
vention to constitute and maintain a permanent tribunal which shall be 
called the “Central American Court of Justice,” to which they bind them- 
selves to submit all controversies or questions which may arise among 
them, of whatsoever nature and no matter what their origin may be, in 
case the respective Departments of Foreign Affairs should not have been 
able to reach an understanding. 

Art. II—This Court shall also take cognizance of the questions 
which individuals of one Central American country may raise against 
any of the other contracting Governments, because of the violation of 
treaties or conventions, and other cases of an international character; 


no matter whether their own Government supports said claim or not; and 
provided that the remedies which the laws of the respective country pro- 
vide against such violation shall have been exhausted or that denial of 
justice shall have been shown. 

Art. III. —It shall also have jurisdiction over cases arising between 
any of the contracting Governments and individuals, when by common 
accord they are submitted to it. 


Mr. Root it was who proposed the establishment of the Central American 
Court. He it was who piloted it through its storms that it might reach a 
haven of rest in the City of Cartago in the Republic of Costa Rica. I feel 
obliged to emphasize, lest it should be forgotten or misunderstood, that this 
was, in the words of Judge Manley O. Hudson of the Permanent Court of 
International Justice, “the first international court in modern history to be 
endowed with continuing functions,” 2° and that its establishment was due, 
as I cannot say too often, to Mr. Root’s statesmanship. At the same time 
we must commend the willingness of the five Central American Republics 
to submit their disputes to an international tribunal, as well as controversies 
between the citizens of different states and the claims of citizens of one state 
against another state. It was indeed a small court but of large promise. 

It would be unpardonable if on this occasion I did not refer to Mr. Root’s 


10“The Central American Court of Justice,” published in Tat AMERICAN JOURNAL 
oF INTERNATIONAL Law, Vol. 26, No. 4 (October, 1932), pp. 785-786. 
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association with the American Society of International Law and the deep 
interest which he took in its organization and in its proceedings, presiding as 
he did year after year at its sessions and also acting as toastmaster at the 
annual banquets. 

Many of us are familiar with his formal addresses during this period, but 
perhaps we are not all acquainted with the less formal observations of which 
he delivered himself at the regular meetings, and particularly at the informal 
meetings of the Executive Council during the interregnum of several years 
before the annual meetings of the Society were resumed after the World War. 
And some of us may have forgotten the remarks he made from time to time as 
toastmaster which show the lightness of his touch when speaking extem- 
poraneously, yet always felicitously. As illustrating these various phases 
of Mr. Root’s activities, and supplying instances of his informally stated but 
none the less sincere convictions, it will be well to quote at greater length than 
in the previous pages. 

The first instance to which I would refer was the First Conference of 
Teachers of International Law and Related Subjects, held under the auspices 
of the American Society of International Law in 1914. Now Mr. Root had a 
deep and abiding faith in democracy, and on this occasion "' he stated that 
“More and more, as the years follow one another with the swiftness of our 
modern life, democracy is coming to its own. More and more the people, 
the men on the farms and in the shops, the men with the pick and shovel in 
their hands, are assuming the direction of the operations of government, both 
internal and external. More and more they are directly responsible for the 
operations of government. Presidents and Congresses more and more look 
for immediate response from constituencies upon the most difficult and intri- 
cate questions in the foreign relations of the country, questions the right solu- 
tion of which requires broad knowledge, which cannot be solved by the im- 
pressions of the moment, which cannot be solved by emotional response to 
oratory.” But democracy, in Mr. Root’s opinion, must possess not only 
power but enlightenment, for an unenlightened democracy may be as dan- 
gerous to itself and to the world as the veriest tyranny. 

“T think no one,” he said, “can study the movement of the times without 
realizing that the democracy of the world—for it is not alone in this country 
—is realizing its rights in advance of its realization of its duties.” What 
was the cure for such an evil? “There is no duty,” he declared, ‘more in- 
cumbent today upon the men whose good fortune has made it possible for 
them to acquire a broader knowledge upon the subjects with which democracy 
deals, than to become themselves leaders of opinion and teachers of their 
people. Unless the popular will responds to the instructed and competent 
leadership of opinion upon the vital questions of our foreign relations, the 
worst impulses of democracy will control. At the bottom of wise and just 


11 Proceedings of the American Society of International Law at its Eighth Annual Meet- 
ing held at Washington, D. C., April 22-25, 1914 (Washington, 1914), pp. 251-252. 
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action lies an understanding of national rights and national duties.” What 
is the consequence of the absence of such understanding? In Mr. Root’s 
words: “Half the wars of history have come because of mistaken opinions as 
to national rights and national obligations, have come from the unthinking 
assumption that all the right is on the side of one’s own country, all the duty 
on the side of some other country.” What, then, would be Mr. Root’s remedy 
on the basis of this diagnosis? He spoke with emphasis, in the first person: 
“Now I say the thing most necessary for the good of our country in the foreign 
relations which are growing every year more and more intricate and critical, 
is that there shall be intelligent leadership of opinion as to national rights and 
national obligations; and nobody can bring that about as the educators of 
America can bring it about. It is in the hope that you will be able to or- 
ganize, to give direction and wise guidance to a systematic movement to ac- 
complish this good service for our country, that I take the deepest interest 
in this conference, and bid you Godspeed in your labors.” 

This was Mr. Root’s view in 1914. It was still his view in 1918, as 
expressed informally, but none the less emphatically, at a meeting of the 
Executive Council of the American Society of International Law held on 
April 27, 1918, during a period when the Society itself had temporarily re- 
nounced its public meetings until a more settled state of affairs should permit 
their resumption. “It is very difficult,” he said,!* “to get any considerable 
number of people to realize the underlying principle of actions of no conse- 
quence. We have been for a good many years in this country going through 
a period in which the practical bearings of the country’s position before the 
people were all that were considered to be of any interest or any importance. 
The question whether conduct squared with the underlying principles of 
action has been a question as to which we have not been able to get anybody 
to pay attention. . . . That is one of the difficulties about the attitude of 
our country toward our own Constitution. A vast number of people who 
are affected by that view do not think that it is of any consequence that we 
should have a Constitution.” We may break the quotation to observe that 
such an attitude toward the Constitution is apparently still somewhat preva- 
lent. To continue with Mr. Root’s observation: “ ‘Be honest and deal with 
the situation in the right way when it comes up’—that is all they want.” 
In a word, government by expedience, which in Mr. Root’s view “is the essen- 
tial element of oppression and perpetual war.” And it is clear that Mr. Root 
was no supporter of the methods of mere expediency. “From the underlying 
principle of the relation of the individual to the state,” he continued, “spring 
our whole system of government and the whole German system,”—we may 
here break the quotation again to observe that the World War was then in 
full progress—“two different underlying principles developed as certainly 


12 Proceedings of the American Society of International Law at the Meetings of its 
Executive Council, held at Washington, D. C., April 27, 1918, and April 17, 1919 (Washing- 
ton, 1919), p. 17. 





14 


into those two different systems of government as the seed of the rose will 
develop differently from the seed of the pansy.” 

With a touch of reminiscence Mr. Root continued: “It used to be the 
fashion, when I was a boy, to sneer at the Declaration of Independence as 
being ‘a lot of buncombe.’ The Declaration of Independence formulates the 
principle of Anglo-Saxon freedom and of American institutions in the state- 
ment that men have inalienable rights, to secure which governments are or- 
ganized.” Applying this conception to the international field, Mr. Root 
added: “It is so in international matters. We have been proceeding upon 
the underlying theory which obtains in the civil law, using that term in its 
restricted sense as distinct from the criminal law, that whether one nation 
breaks its contract with another nation is nobody’s concern except the two 
nations, the two contracting parties. That generally has been the principle 
applied to all international law; so that if two nations have a controversy, it 
is an act of impertinence for another nation to interfere in it. We will never 
have any substantial improvement until we adopt the other theory, and that 
is that a controversy of physical violence between any nations is the direct 
concern of all nations; that is to say, by the application of the principle of 
keeping the peace that we apply in criminal law in our own communities.” 
To render his conception more concrete, he employs an imaginary illustra- 
tion: “It is a matter of concern to me that two men get into a fight in the 
street, not because I am particularly concerned with them, but because unless 
the law safeguarding peace and order in the community is enforced and main- 
tained, somebody will attack me, or my wife or my child.” Now for the con- 
clusion to these informal remarks, which, for all their informality, are as 
closely reasoned and as logical as any prepared address delivered before the 
Society in plenary session: “We must shift from the theory of treating the 
relations between nations as something depending upon the law of contracts 
which concerns only the contracting parties, to the view under which the 
relations between nations are regarded as involving the maintenance of order 
in the community of nations, which is the concern of every independent 
country. As soon as that view is accepted, nations will no longer be fearful 
of intervening, and there will be no resentment because they do intervene, 
and the establishment of institutions for the assertion of the universal right 
of nations will be natural and appropriate and universally accepted. I think 
that is the beginning of all consideration as to the future—the adoption of 
the theory that any war is the concern of every nation.” 

A year later, in the meeting of the Executive Council on April 17, 1919, 
Mr. Root made several pertinent observations relating to the then existing 
international situation which followed as a logical consequence of the views 
which he had previously expressed. First he dealt briefly but definitively 
with the question of national honor. “The question of national honor,” he 
declared, “is a mere camouflage.” As for so-called “questions of vital 
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interests,” he held a none the less positive view: “No questions which can 
arise upon the interpretation of a treaty, or under the law of nations, can be a 
question of vital interest.” We are glad to say that these two phrases, so 
long a shibboleth and an obstruction to international understanding, are less 
in evidence than at the time that Mr. Root spoke. 

Naturally he shared with other members of the Society a deep interest 
in the proceedings of the Paris Peace Conference, and not the least of their 
interests was the proposed draft of the Covenant. It is not too much to say 
that Mr. Root’s views—in the nature of a prophecy—have been substantiated 
by subsequent events. ‘While the gentlemen in Paris,” he said,)* “have 
dealt with the existing exigencies, there ought to be a revision of their work 
in calmer times. The change which has taken place during this war, from 
closely organized autocracy to loosely compacted democracy, is a change 
which renders comparatively less important questions of policy, that have 
been so important in the past and that this Covenant proposes to deal with 
exclusively, and more important the insistence upon rules of law.” As Mr. 
Root stated, 


autocracies can live without law; they proceed by commands; but democ- 

racies cannot live without law, the law is the very breath of life of a 

democracy, for only by law can the forces of the millions of people be co- 

ordinated and directed in one line. If all these great masses of people 
are to be controlled, it must be by impressing upon them a respect for 
law. That is the necessity of the future. 

It was Mr. Root’s opinion that this phase of the matter had not been ade- 
quately dealt with in the Covenant. “What has been done,” he observed, 
“in the proposed Covenant is to send all questions between nations back to 
the condition in which they were a hundred years ago, that is, to be dealt 
with as matters of expediency by adjustment.” This was “useful and neces- 
sary,” in his opinion, as regards political questions, “but, nevertheless,” he 
continued, “you cannot get a democracy to argue out the rights and wrongs of 
many questions from the beginning. If you seek to get a democracy to argue 
out the right and wrong of a great international question, it will go according 
to its prejudices.” What, then, should be the procedure? “There is only 
one way to keep them straight, and that is to agree upon the principles of law, 
to formulate rules of action when passions are not excited; and then when 
questions arise that are likely to excite passions, to say, “This is the law which 
you yourselves have agreed upon’; and then the members of a democracy will 
bow to law, because that is the habit of their political existence.” This be- 
ing Mr. Root’s confirmed view, he expressed his own feeling unreservedly: 
“Now I feel very strongly that the only method of creating or maintaining 
an organization that will perpetuate itself is the method that has been left 


44 Proceedings, American Society of International Law at the Meetings of its Executive 
Council held at Washington, D. C., April 27, 1918, and April 17, 1919 (Washington, 1919), 
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out by the gentlemen at Paris.” The difficulty, in the view of Mr. Root as a 
lawyer and an internationalist, was that the proposed League of Nations 
could not be expected to promote the development of international law. “I 
do not see,” he continued, “how the members of any league can make inter- 
national law. This Covenant has manifestly been framed under the intense 
pressure of an existing dangerous situation, and it receives its form and char- 
acter from that rather than from provisions for the future.” The result, in 
his opinion, must be that “For some years to come this will be, not a league of 
peace, but a league of approximately one-half of Western civilization against 
approximately the other half.” Enlarging upon this view he added: 


It is a continuance under special provisions of the existing alliance 
between Great Britain, France, Belgium, Italy, Japan, and the United 
States. It makes no difference whether we call it an alliance or not, it 
is a continuance of the alliance and must be simply that for a number of 
years to come. We have had a multitude of councils on special things 

—a council about shipping, a council about the purchase of metals, a 

council about nitrates, and this, that and the other thing. This League 

is nothing but the continuing of one council to take the place of the multi- 
tude of councils. 
The result, as far as international law was concerned, he summed up in a 
sentence: “So I do not see that this council or body of delegates, nor this 
League, can be regarded as a proper agency for the consideration or promo- 
tion of international law. I think their function is to provide for a proper 
meeting to deal with international law.” 

On November 13, 1920, at another meeting of the Executive Council, Mr. 
Root, without mincing matters, stated 1* a view which is today accepted by 
many, on the whole subject of the settlement of the World War: “The League 
of Nations or the Council is like a man who has hired a farm and agreed to 
pay rent in kind, and is called upon to pay the rent before he has been put in 
possession of the farm. It was an organization to preserve peace in a peace- 
ful world, and they were entitled to have a peaceful world delivered to them, 
which they have not.” What was the cause of this unfortunate situation? 
“Tt is all the result of trying to organize a future peaceful world in advance 
of winding up the war and imposing the will of the conquerors upon the con- 
quered, which naturally and necessarily was the first thing to be done; and 
it ought to have been done while the armies of the conquerors were in being, 
and it could have been done like that at that time. But in order to organize 
the future of the world, that was neglected and the armies have been dissi- 
pated and now we are traveling along with difficulties that might have been 
solved readily before.” 


18 Proceedings, American Society of International Law at the Meetings of its Executive 
Council held at Washington, D. C., April 27, 1918, and April 17, 1919 (Washington, 1919), 
pp. 57-58. 

16 Proceedings of the American Society of International Law at the Meeting of its Execu- 
tive Council held at Washington, D. C., Nov. 13, 1920 (Washington, 1921), p. 32. 























17 


In view of these events, the League of Nations was not in a position to 
promote an understanding and development of international law, and Mr. 
Root conceived the idea that other agencies—and notably the American 
Society of International Law—should employ their energies in that direction, 
and in support of that view he made certain observations, tinged with a feel- 
ing which he rarely displayed in public: 17 

God knows what the law is! None of us know. It is time the world is 

beginning to get its second wind, time that somebody begins some pro- 

ceedings toward finding out and declaring what there is left of interna- 
tional law; what is broken beyond repair and what remains; what is to 
be treated as a rule which has been violated, but which stands, just as 
the law against murder and theft stands even though people commit 
murder and theft; and what rules, if any, have been so smashed that they 
do not exist any longer. 

So much for the scope of the undertaking which he had in mind. 

Next of its method and philosophy: 18 “Many of these are old questions 
that people could not agree upon. Perhaps they can now. One way that 
you can get agreement upon such things is by keeping at it, and what you 
could not do yesterday you may do today, and what you can not do today you 
may do tomorrow; but continued effort gradually tends toward agreement.” 

Over the Annual Banquets of the American Society of International Law 
—which, I am happy to say, have become an institution—Mr. Root presided 
for many years, invariably with his accustomed charm of manner and with 
informal and gracious remarks. The last banquet he attended, as many of 
you may remember, was that of 1921, and he was then in as good form as 
when the burden of the years had been lighter. His felicity of speech and 
manner, indeed, cannot be better illustrated than by quoting at some length 
from his opening remarks at this final banquet which he attended.® He 
began with a story—related with his inimitable dry humor: 


I was told the other day by a friend of a visit he made to a great 
public institution in which there was provision for the insane. He was 
taken to a room in which there were twenty-odd women in rocking chairs, 
all rocking as hard and as fast as they could—rock, rock, rock—saying 
nothing, doing nothing but rocking. He said: “What does this mean?” 

“Well,” the director said to him, “these women are all violent luna- 
tics and this rocking enables them to work off steam and it satisfies their 
strong impulse to do something violent. If they were not able to do this 
they would be doing the most outrageous things.” 

Now, in the disturbed condition of international affairs, with the 
one hundred persons in this room, each one of whom knows perfectly 
well what ought to be done and what can be done for the reconstruction 
and regeneration of the world, a very useful thing it is to get together 


17 Proceedings of the American Society of International Law at the Meeting of its Execu- 
tive Council held at Washington, D. C., Nov. 13, 1920 (Washington, 1921), p. 21. 

18 Tbid., p. 22. 

19 Proceedings of the American Society of International Law at its Fifteenth Annual 
Meeting held at Washington, D. C., April 27-30, 1921 (Washington, 1921), p. 143. 
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here and rock for a while, to restrain our dispositions towards great and 
violent deeds by genial good fellowship, by that magnetic influence which 
comes from association with others and the realization that other people 
have ideas too, and that perhaps we do not all have the same ideas, and 
that it is useful to compare, and that, after all, one of the most beneficial 
things for the world may be to set the example of consideration for other 
people’s ideas. 


By way of transition to a more serious subject, Mr. Root then referred 


to an experience which he had had while on an official mission to Russia: 


Some years ago in Russia I was taken to see a very great anarchist, 
Prince Kropotkin, a close friend of Tolstoi’s, and after Tolstoi’s death 
the leader of all the guilds and sects of anarchists of Russia. I had a 
delightful afternoon with him. He was one of the most genial and philo- 
sophical fellows I ever knew. 

When we were coming away the gentleman who had made the ar- 
rangements and who had taken me there, a man who bore a great name 
in Russia, said to me, “You are going to have a revolution in America.” 

I said, “Is that so? Why? People there make their own laws and 
pn select the people to execute them. I don’t see why they should 
revolt. 

“Oh,” he said, “you are going to have a revolution. You cannot 
have real freedom in America until you have destroyed two things.” 

I said, “That is very interesting. Pray, tell me what they are.” 

He said, “One is capital and the other is public opinion.” 

I have thought a great deal about that. He was a man of intelli- 
gence. He was not one of the class of men anxious to pull everything to 
pieces with a view to picking up the pieces for himself. He was a man 
of position and standing. 


From this experience, as from a text, Mr. Root drew certain conclusions: 


It seemed to me that what was really in the back of his head was 
that the public opinion of the community constrained by its force indi- 
vidual conduct and that that constraint was tyranny; that to be truly 
free every member of civil society should be at liberty to do just what he 
chose to do without any reference to the unwritten laws of society. 

I am inclined to think that, without its being stated so boldly, the 
world at large is pursuing that idea. One of the results of the war is an 
intolerance of the restraint of those rules which have grown up through 
the centuries for the conduct of civil society in the state, in the conduct 
of nations, and in the conduct of individuals. I am inclined to think 
that under the disruptive force of war the cement which binds the mem- 
bers of civil society together has been running out, that cement which 
consists of tradition, respect for that past upon which we found our 
efforts for a more glorious future, respect for the laws which embody 
and express the common judgment of the millions of sane and honest 
people who have lived through the generations and centuries, the laws 
which were the growth from their lives and their sense of need for order. 
All over the world, I believe it to be true that the-great need of civiliza- 
tion now is a renaissance of respect for law. And when that comes you 
will find a decrease in the hold-ups and the exploits of Dick Turpin on 
our highways, and the multitude of crimes which we call a crime wave. 
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To one field of human thought and human struggle for effective 
organization this Society is devoted, and effective influence or action in 
that direction cannot come from individual effort alone. It must be by 
associated effort, and associated effort requires a consideration of others, 
respect for the opinions of others, a conception of liberty which is not 
liberty for one’s self alone but a willingness to accord the same liberty 
to others, a conception of justice which means not getting an allowance 
of one’s own claims but a willingness to do justice to others, and the 
attrition of intercourse and good fellowship and kindly feeling and per- 
sonal recognition, all of which are being promoted by a thousand gather- 
ings of various kinds all over the country. All are playing their part 
towards the accomplishment of the great end of the restoration of law in 
the world, which, when it comes, will be indeed the real, not the ephemeral 
or phantasmal end of war. 


As Theodore Roosevelt’s presidency was nearing its end, Mr. Root’s New 
York friends were desirous of securing his services as senator from his 
native state. Mr. Root consented to his nomination, although he took no 
part in the promotion of his election. His contribution appears to have been 
the expenditure of two cents for a postage stamp to mail his acceptance. 

In order to approach his senatorial career in the best of health, he re- 
signed the Secretaryship of State that he might have several weeks of rest. 
However, it might almost be said that Mr. Root remained Secretary of State, 
in that he continued to exert a profound influence upon the foreign relations 
of the United States. 

Now Mr. Root approached his senatorial duties with the same broad 
conception and faith in humanity that he had displayed throughout the whole 
of his public career. The keynote of this conception was struck, so to speak, 
in an observation which he made near the beginning of his term as senator 
(June 12, 1909), when he remarked *° that 


after men have all that material wealth can do for them—after they have 
food to eat, clothing to wear, and roofs to shelter them, after they have 
all the comforts that religion can give, after they have the opportunity 
of intellectual education—there still remains one great blessing which 
can be conferred upon them for their enjoyment and their happiness, and 
that is the cultivation of taste. 


A few days afterward a question arose concerning a subject with which 
Mr. Root was, as we have seen, thoroughly familiar, the Philippine Islands. 
We need not here enter into the antecedents of the subject of the debate, re- 
lating to the question of Philippine tobacco. But in order to complete the 
picture, so to speak, of Mr. Root’s conception of the attitude of the United 
States toward the Philippines, we quote at length certain general observations 
which he made in the course of the debate: 24 

Mr. President, we have some duties to the Filipinos. I am sure no 


Member of this body really desires to bring about a separation between 
the Philippine Islands and the United States by making our administra- 


20 44 Congressional Record, p. 3169. #1 Tbid., pp. 3243, 3244. 
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tion of the government of those islands a failure, by making the guardian- 

ship of the United States the cause of injury rather than of benefit, the 

cause of disaster and poverty rather than of prosperity and growth. 

In the conception of Mr. Root, the United States had acquired not only 
the Philippines but a duty of an irrevocable nature toward the Islands: 

The die is cast, Mr. President, upon which we have the responsibility 
for the Philippine Islands. No action of ours can reverse it. The good 
faith, the good name, the honor of the American people are all pledged 
to lead the people of the islands on by paths of growing prosperity and 
capacity for government to the point where they will be capable of sup- 
porting and governing themselves. 

How was the United States to fulfill this obligation? “We can not,” 
Mr. Root asserted, “fulfill that high duty by giving them money, . . . Gifts 
of money tend to reduce the independence of individual character. We can 
not fulfill that duty by making the islands unsuccessful in business, by re- 
tarding and confining their industry. We can fulfill it only by giving to 
them the opportunities to grow in habits of industry, to grow in the building 
up of national pride and national power, to grow in the accumulation of 
property and the diffusion of wealth, lying at the foundation of civilization. 
We can fulfill that duty only by making the people of the Philippines at 
once prosperous and intelligent.” 

This, however, was not a task to be accomplished in a day, as Mr. Root 
subsequently pointed out: 


Mr. President, nations in their development move slowly. The 
rules to be applied to them are not those which we apply to human life. 
It is impossible to develop a people from the civilization of one century 
to the civilization of_future centuries in a few months or a few years. 
Self-government does not come by nature. It is a matter of develop- 
ment of character, and the development of character among a people is 
slow and laborious. 
Formidable as the task might seem, the speaker believed that it con- 

stituted a part of the mission of the United States: 


I am not one of those, sir, who think that my country will be the 
worse for the performance of this great act of unselfish altruism, which 
befits the mission of liberty and justice to the poor and the weak of the 
earth that is a part of our heritage from our fathers. 

Some two years later, in the month of April—not infrequently a critical 
month in the foreign affairs of the United States—the Senate was deeply 
concerned over the relations of the United States with Mexico. Upon this 
occasion Mr. Root made a short statement which, in the Congressional Record, 
consists of but three paragraphs but which should have constituted—although 
it did not—the foundation of our relations with our sister republic to the 
south. Dissenting in no uncertain terms from the views expressed by certain 
of his colleagues, he said: 
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. . . Granting that injuries have been done to American citizens which 
ought to be redressed, that wounds have been inflicted, that lives have 
been taken, that property has been destroyed, it does not follow, sir, that 
we should begin the process of securing redress for those injuries by a 
threat of force on the part of a great and powerful nation against a 
smaller and weaker nation. That, sir, is to reverse the policy of the 
United States and to take a step backward in the pathway of civilization. 


This is the basis, expressed negatively, of Mr. Root’s philosophy of in- 
ternational law. What was its positive expression? 


There is no reason whatever, sir, to assume, if injuries have been 
done of the kind described, that the Government of Mexico is unwilling 
to make due redress upon having those injuries and claims for redress 
presented to her in the ordinary course of peaceful negotiation; and the 
passage of such a resolution as has been described, equivalent to a dec- 
laration of war, would be to preface the ordinary demand—the demand 
which it is the duty of every civilized power to make upon a friendly 
nation—with a threat that if the demand is not complied with force will 
be used. 

Sympathy with the people of Mexico in their distress, a just sense 
of the duties that we owe to that friendly people, and the duties that we 
owe to the peace of the world must forbid our assenting to or yielding to 
any such course. 


Yet although Mr. Root invariably favored peaceful means for the ad- 
justment of international differences, his clear perception of realities, to- 
gether with his experience in the War Department, led him to realize that 
armament must still have a place in the national policy. Earlier in the year 
1911 the question of the fortification of Panama had come before the Senate 
and Mr. Root briefly but admirably placed his finger, so to speak, upon the 
crucial point of the discussion. Leading up to the statement that “the idea 
of defending the Panama Canal by stationing a battleship at either end and 
expecting a thousand American sailors to live inclosed in steel under the sun 
of the Tropics is visionary and absurd,” he delivered his judgment on the 
whole question in three measured sentences: 7% 


. . . It seems to me that it would be as reasonable to leave one’s door 
unlocked in the city because one is in favor of honesty as to leave this 
canal undefended because we are in favor of peace. 

We must, not forget, when the project of neutralizing the canal is 
proposed, that all the unjust wars in the world, in modern times at least, 
have been waged notwithstanding treaties of peace. No treaty can be 
made for the protection of the Panama Canal that would have a more 
binding effect than the treaties which exist to-day and the treaties that 
have heretofore existed, which have ineffectively interposed their feeble 
barriers against the wars of the past. . . . 


We shall have occasion a little later to examine Mr. Root’s views on 
other phases of the Panama question but for the moment, in order to preserve 
the chronological sequence, we turn to another matter upon which Mr. Root 
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felt keenly and which the Senate had under consideration two days after the 
remarks which we have just quoted. The matter was that of the constitu- 
tional amendment for the direct election of senators. In his masterly ad- 
dress on this occasion, Mr. Root laid bare a complete philosophy of American 
government, with particular reference of course to amendments to the Con- 
stitution: 4 


It is not wise that the people of the United States should contract 
the habit of amending the Constitution. Stability in our Government 
is a matter of vital concern. When America set forth in her great ex- 
periment, the almost universal opinion of the world was that she would 
speedily encounter the disasters that all attempts at popular government 
had met before that day. The world knew well that the tendency of 
democratic government was toward frequent change; it knew well that, 
while all forms of government have weaknesses peculiar to themselves, 
the weakness of democratic government was its liability to change with 
the impulse and enthusiasm of the moment, and, through continual 
changes, to vary from extreme democracy, which men called ochlocracy, 
on the one hand, to oligarchy and dictatorship on the other. And since 
the time when our fathers framed the Constitution half a score of nations, 
seeking to follow the lines of our experiment, have, in varying degree, 
and some of them to the last degree of failure, justified such an appre- 
hension. 

In the light of the fate of certain democracies since the World War, Mr. 
Root would today doubtless have increased the number of nations which 
justified the apprehensions to which he referred. 

The United States, however, in his opinion possessed a safeguard: 


But with us, Mr. President, there has been one great anchor. In 
our Constitution we have embodied the eternal principles of justice; we 
have set up a barrier against ourselves. 


And as a classical scholar he enforced his view by an analogy from Homer: 


As Ulysses required his followers to bind him to the mast that he 
might not yield to the song of the siren as he sailed by, so the American 
democracy has bound itself to the great rules of right conduct, which are 
essential to the protection of liberty and justice and property and order, 
and made it practically impossible that the impulse, the prejudice, the 
excitement, the frenzy of the moment shall carry our democracy into 
those excesses which have wrecked all our prototypes in history. 


Holding this view, Mr. Root felt that the Constitution should not suffer 
change except for the most urgent of causes: 


Mr. President, reverence for that great instrument, the belief of 
mankind in its perpetuity, the unwillingness of our people to tamper with 
it or to change it, the sentiments that are gathered around it—these, con- 
stituting the basis of stability in our Government, are the most valuable 
of all the possessions of the Nation that inhabits this rich and fertile 
land. Because the American people stand by their Constitution and 
are unwilling to yield to suggestion that it be tampered with and altered 
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upon slight provocation, every acre of farm land, every farmhouse and 
barn, every stock of goods, and every manufactory in the country are of 
greater value. No change in our Constitution should be permitted to 
cast a doubt upon its permanency and inviolability unless there be the 
weightiest and most commanding reasons. All presumptions are against 
it. The great public policy of a century is against it. A heavy burden 
rests upon those who wish to make the change. 


A fundamental consideration here, as in the past—and indeed in the 
present—was the relation between the national and state governments. 
Continuing, Mr. Root said: 


This is especially true, Mr. President, when a change is proposed 
which in any degree alters the delicate relations which exist between the 
National and the State Governments, or which in any degree affects or 
modifies any of those great compromises of the Constitution which en- 
abled the 13 original Colonies, different in interests, in traditions, in size, 
in population, and in industries, to adjust their different views and to 
enter into a binding agreement. 

Whenever a proposal is made to change the provisions that affect 
the relations between the States and the National Government, or to 
modify any of the terms of one of those great compromises upon which 
the institution rests, there are special reasons for rejecting it, and a 
double burden rests upon those who propose it. 


It was the speaker’s conviction that time, custom and a war had played 
their part in the complete adjustment of the Constitution to the needs of the 
country: 


For more than 100 years the provisions of this instrument as they 
are, with every sentence weighed, with every word scanned and receiving 
its full meaning, have been considered and clarified and determined upon 
by the courts. Our people have become accustomed to statutes based 
upon these provisions as they are. A great war has been fought to settle 
the most vital and important of the questions arising under this instru- 
ment as it is. The different parts have become adjusted to each other. 
We have come to understand what their relation is. The ship has found 
itself and we are free, after a century of discussion, from serious questions 
as to the relations of the General and State Governments. 


Dealing more specifically with the point at issue, Mr. Root continued: *° 


Mr. President, if the people of our States are to abandon the at- 
tempt and be faithless to the duty to elect honest and faithful legisla- 
tures, what becomes of the governments of our States? The growing 
complication of life, the daily increasing interdependence of all men 
under our highly developed social system, under which for food, for 
clothing, for shelter, for fuel, for health, for opportunities for business 
and for transportation, and at every side and on every occasion in life 
we are dependent on each other. In this highly developed interdepend- 
ent condition day by day we grow to rely more and more on the govern- 
ment that is regulating all the agencies that are necessary to our lives. 
What government shall perform that function? 
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Mr. Root did not mince matters in answering his own question: 


If the State government is abandoned, if we recognize the fact that we 
can not have honest legislatures, sir, the tide that now sets toward the 
Federal Government will swell in volume and in power. Here is a 
power that can answer the demands of life. 

Let me tell the gentlemen who are solicitous for the preservation of 
the sovereignty of their States that there is but one way in which they 
can preserve that sovereignty, and that is by repudiating absolutely and 
forever the fundamental doctrine upon which this resolution proceeds. 
Let them go home to their States when this session ends and invoke the 
patriotism of their people to make the government of their States worthy 
of the great duties that rest upon them and competent to preserve the 
autonomy of their States against that incursion of Federal power which 
is being continually urged, urged, urged by those who fail to find satis- 
faction from the governments of the States. 


Giving what he described as his “humble judgment,” Mr. Root added: 


sir, the most vital thing to be done in the United States to-day is to 
strengthen the legislatures of the States. I fear the breaking down of 
the Government of the United States by the accumulation of demands 
upon it, through the gradual weakening of the State governments, through 
the failure of the State governments to keep pace with the continually 
increasing demands of our social and business life. 


And here he interjected a word of solemn and still pertinent warning: 


We have come very near the limit, sir, of what we can competently 
do, very near the limit of what we can do as well as it ought to be done. 
Our executive officers are overburdened. The business of this Congress 
is conducted with less and less knowledge on the part of the Members of 
the body in general as to what the committees have been doing. We are 
forced session by session to more complete reliance upon the reports of 
the committees, with less and less consideration from the Members of 
Congress at large. 


It was apparently the argument of the opposition that State govern- 


ments were incompetent or worse. Granting this for the purposes of argu- 
ment, Mr. Root looked toward the future: 


Let us continue upon the theory that State governments are corrupt 
and incompetent. The time will come when the Government of the 
United States will be driven to the exercise of more arbitrary and un- 
considered power, will be driven to greater concentration, will be driven 
to extend its functions into the internal affairs of the States; and then 
sooner or later the people of the country will reject a Government that 
has subjected their personal and intimate neighborhood affairs to the 
control of a central power in Washington and then in the place of com- 
petent States governing their own affairs we shall go through the cycle of 
concentration of power at the center while the States dwindle into insig- 
nificance, and ultimately the breaking up of the great Republic upon 
new lines of separation. 


We have referred to Mr. Root’s views on questions relating to Panama. 
It was particularly on the question of tolls, however, upon which he expressed 
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himself strongly. On the 21st of January, 1913, he addressed the Senate 
at length on this subject—upon which, incidentally, he introduced a bill to 
strike from the Panama Canal Act the provision exempting American ves- 
sels in the coastwise trade from the payment of tolls. In his opinion, based 
upon observation, the provision exempting American coastwise vessels had 
created “a painful impression throughout the world,” and rightly so, for the 
action of the United States he felt was a departure from “its often-an- 
nounced rule of equality of opportunity in the use of the Panama Canal”; 2° 
and he did not feel that the world’s opinion might be “lightly disregarded, 
in view of the fact that the Fathers of the American Republic had given as 
one of their motives for the Declaration of Independence, ‘a decent respect 
to the opinions of mankind.’ ” 27 

Without entering into the technical aspects of his argument, we must, 
however, quote a number of passages which reveal his conceptions both on 
important aspects of international law and upon the policy of his own coun- 
try. 

First, of international law. “Mr. President,” said Mr. Root, addressing 
the chair, “there has been much discussion for many years among authori- 
ties upon international law as to whether artificial canals for the conveni- 
ence of commerce did not partake of the character of natural passageways 
to such a degree that, by the rules of international law, equality must be ob- 
served in the treatment of mankind by the nation which has possession and 
control.” 28 

As one deeply versed not only in the principles of international law but, 
as we have seen, in the fundamentals of American democracy, Mr. Root was 
committed throughout his life to the doctrine of equality. He felt that this 
doctrine might be held to apply to the Panama Canal, even without a treaty. 
Indeed, unless such was the American conception, what possible justification 
could there be for the claim of the United States to a strip of the Isthmus for 
the purpose of building the Canal? “We base our title,” he declared, “upon 
the right of mankind in the Isthmus, treaty or no treaty.” This indeed was 
in his opinion the sole justification for the United States acquiring posses- 
sion of the Canal Zone. “We could not have taken it,” he said, “for our 
selfish interest; we could not have taken it for the purpose of securing an 
advantage to the people of the United States over the other peoples of the 
world; it was only because civilization had its rights to passage across the 
Isthmus and because we made ourselves the mandatory of civilization to 
assert those rights that we are entitled to be there at all.” Such is the con- 
ception of the international mandate which Was not to be officially born un- 
til some years later. This view, in Mr. Root’s opinion, was in accordance 
with the action and the declarations of principle made by the United States 
over a long period of years, not to speak of specific_treaty provisions. 
Therefore he maintained that by these actions, declarations and treaties 


26 49 Cong. Rec., p. 1819. 27 Tbid. 28 Ibid., p. 1822. 











26 


“we are forbidden to say we have taken the custody of the Canal Zone to 
give ourselves any right of preference over the other civilized nations of 
the world beyond those rights which go to the owner of a canal to have the 
tolls that are charged for passage.” *® 

The immediate problem with which Mr. Root was concerned and into 
the details of which we may not enter here, was a lack of agreement—to put 
it in mild terms—between the United States and Great Britain as to our 
right to exempt American vessels in the coastwise trade from Canal tolls. 
As Great Britain had the largest foreign trade, her protest was naturally 
immediate and urgent. The questions involved were, in Mr. Root’s opin- 
ion, of a nature to be settled by impartial arbitration; but there was appar- 
ently opposition to this view. His own attitude, expressed with feeling and 
conviction, is contained in the record: °° 


Mr. President, if we stand in the position of arrogant refusal to sub- 
mit the questions arising upon the interpretation of this treaty [meaning 
the Hay-Pauncefote Treaty of 1901, relating to the as yet unrealized 
project of an Isthmian canal] to arbitration [under the arbitration treaty 
of April 4, 1908, negotiated by Secretary of State Root], we shall not 
only violate our solemn obligation, but we shall be false to all the prin- 
ciples that we have asserted to the world, and that we have urged upon 
mankind. We have been the apostle of arbitration. We have been 
urging it upon the other civilized nations. Presidents, Secretaries of 
State, ambassadors, and ministers—aye, Congresses, the Senate and the 
House, all branches of our Government have committed the United States 
to the principle of arbitration irrevocably, unequivocally, and we have 
urged it in season and out of season on the rest of mankind. 


And a little later Mr. Root clearly indicated in three questions the shame- 
ful result which would arise from a repudiation by the United States of this 
long-established support of arbitration: %1 


Mr. President, what revolting hypocrisy we convict ourselves of, if 
after all this, the first time there comes up a question in which we have 
an interest, the first time there comes up a question of difference about 
the meaning of a treaty as to which we fear we may be beaten in an 
arbitration, we refuse to keep our agreement? Where will be our self- 
respect if we do that? Where will be that respect to which a great na- 
tion is entitled from the other nations of the earth? 


And finally, at the close of his address, Mr. Root further revealed—and in 
ao uncertain terms—the depth of his feeling on this point: 


Mr. President, there is but one alternative consistent with self- 
respect. We must arbitrate the interpretation of this treaty or we must 
retire from the position we have taken. 

O, Senators, consider for a moment what it is that we are doing. We 
all love our country; we are all proud of its history; we are all full of 
hope and courage for its future; we love its good name; we desire for it 
that power among the nations of the earth which will enable it to ac- 
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complish still greater things for civilization than it has accomplished in 
its noble past. Shall we make ourselves in the minds of the world like 
unto the man who in his own community is marked as astute and cunning 
to get out of his obligations? Shall we make ourselves like unto the man 
who is known to be false to his agreements; false to his pledged word? 
Shall we have it understood the whole world over that “you must look 
out for the United States or she will get the advantage of you”; .. . 


The greatness of a country, in Mr. Root’s opinion, meant something 
more than territorial possessions. 


It is worth while, Mr. President, to be a citizen of a great country, 
but size alone is not enough to make a country great. A country must be 
great in its ideals; it must be great-hearted; it must be noble; it must 
despise and reject all smallness and meanness; it must be faithful to its 
word; it must keep the faith of treaties; it must be faithful to its mission 
of civilization in order that it shall be truly great. It is because we be- 
lieve that of our country that we are proud, aye, that the alien with the 
first step of his foot upon our soil is proud to be a part of this great 
democracy. 


And he closed his plea for this broad and truly noble conception of 
what the foreign policy of the United States should be with a warning of 
the results which would inevitably follow the contrary policy: *? 


Let us put aside the idea of small, petty advantage; let us treat this 
situation and these obligations in our relation to this canal in that large 
way which befits a great nation. 

Mr. President, how sad it would be if we were to dim the splendor 
of that great achievement by drawing across it the mark of petty selfish- 
ness; if we were to diminish and reduce for generations to come the power 
and influence of this free Republic for the uplifting and the progress of 
mankind by destroying the respect of mankind for us! How sad it 
would be if you and I, Senators, were to make ourselves responsible for 
destroying that bright and inspiring ideal which has enabled free Amer- 
ica to lead the world in progress toward liberty and justice! 


Somewhat over a year later, on May 21, 1914, Mr. Root delivered him- 
self of another pronouncement in behalf of his conception of what the policy 
of the United States should be in connection with the Canal. And again, 
as always, he stressed the principle of equality. It was his view that the 
Hay-Pauncefote Treaty should be interpreted in accordance with this prin- 
ciple and in accordance with the intention of the negotiators. “Treaties,” 
he declared, “cannot be usefully interpreted with the microscope and the 
dissecting knife as if they were criminal indictments. Treaties are steps in 
the life and the development of great nations. Public policies enter into 
them; public policies certified by public documents and authentic expres- 
sions of public officers. Long contests between the representatives of na- 
tions enter into the choice and arrangement of the words of a treaty. If 
you would be sure of what a treaty means, if there be any doubt, if there are 
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two interpretations suggested, learn out of what conflicting public policies 


the 


words of the treaty had their birth; what arguments were made for one 


side or the other, what concessions were yielded in the making of a treaty.” ** 
But this did not mean that the records of one party only were to be consulted: 


Always, with rare exceptions, the birth and development of every im- 
portant clause may be traced by the authentic records of the negotiators 
and of the countries which are reconciling their differences. So it is the 
universal rule in all diplomatic correspondence regarding international 
rights, in all courts of arbitration, that far more weight is given to records 
of negotiations, to the expressions of the negotiators, to the history of the 
provisions than is customary in regard to private contracts or criminal 
indictments. 


This is a truth which those engaged in the interpretation of treaties 


have only too often forgotten or overlooked. 


Mr. 


Coming directly to grips in a later passage with the question of equality, 
Root continued: * 


Ah, Mr. President, the worst thing about it is that our Government 
has said from generation to generation it was going to treat all the world 
alike in whatever it did about this canal; that the makers of our treaty 
[the Hay-Pauncefote Treaty] declared that they were preserving un- 
impaired the equality established in the eighth article of the Clayton- 
Bulwer treaty; that the makers of our treaty declared that the provision 
for equality was substantially the same as that in the Suez treaty; that 
that was the uniform, the unvarying attitude of the United States in 
every step which we took to acquire title to the Canal Zone and to get 
the unrestricted right to own and operate the canal; 


So much for declarations. What of the actions which followed these 


declarations? 


and not until after we got it, not until after we were secure, did any 
American ever broach the idea that we were to use the canal for selfish 
advantage commercially; that to the political control, to the military 
control, to the power of ownership and regulation and management we 
were to add a discrimination against all the rest of the world for the pur- 
pose of enabling our merchant ships to outdo them in competition. 


Here was no matter involving merely a few officials, a single adminis- 


tration. In the conception of Mr. Root, it was in the treatment of such 
questions as the one before the Senate that the fate of democracy would be 
decided: 


It is now some 80 years [he reminded his colleagues] *° since De 
Tocqueville, in his great book, Democracy in America, which presented 
to be world so just and favoring an estimate of our country, wrote these 
words: 

“Tt is therefore very difficult to ascertain at present what degree 
of sagacity the American democracy will display in the conduct of 
the foreign policy of the country, and upon this point its adversaries, 
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as well as its advocates, must suspend their judgment. As for my- 
self, I have no hesitation in avowing my conviction that it is most 
especially in the conduct of foreign relations that democratic govern- 
ments appear to me to be decidedly inferior to governments carried 
on upon different principles.” 





Upon this prediction Mr. Root offered a counter-prediction of his own: *® 


Mr. President, I have not believed that to be true. I do not believe 
it to be true. I could not believe it and not despair of the future of our 
civilization ; for more and more the control of all foreign as well as domes- 
tic affairs is coming into the hands of democracy. More and more the 
judgment of the great body of the people determines the actions of secre- 
taries of state and ministers of foreign affairs and foreign ambassadors 
and ministers. If democracy is incompetent to deal with foreign affairs, 
— and more the world will return to the chaos of international strife 
and war. 


What in his opinion was the contribution of the United States to the 
conception and ideals of democracy? ** 


Our country has taught the world the most valuable lesson of modern 
history, if not of all history, that a democracy is competent to maintain 
within its own territory peace and order with justice. Our democracy 
has set at naught all the dismal forebodings of its enemies and compelled 
an unwilling assent from the Governments of the world to its entire 
competency to rule itself. I have believed and I do believe that the 
power of a developing democracy is competent to the maintenance of 
international peace and justice, to substitute kindly consideration, the 
mutual courtesy and forgiveness of international brotherhood for the 
hatred and strife of monarchical and dynastic rule. 


Thereafter, in a few sentences, Mr. Root stated to the Senate his con- 
Ma ception of the mission of America and his faith in its ultimate triumph: ** 


Our democracy has assumed a great duty and asserts a mighty 
power. I have hoped that all diplomacy would be made better, purer, 
nobler, placed on a higher plane because America was a democracy. I 
believe it has been; I believe that during all our history the right-think- 
ing, the peace-loving, the justice-loving people of America have sweet- 

ened and ennobled and elevated the intercourse of nations with each 

other; and I believe that now is a great opportunity for another step 

forward in that beneficent and noble purpose for civilization that goes 
far beyond and rises far above the mere question of tolls or a mere ques- 
tion with England. It is the conduct of our nation in conformity with 
the highest principles of ethics and the highest dictates of that religion 
which aims to make the men of all the races of the earth brothers in the 
end. 


And he summed up in ringing words his conception of the fundamentals 
of the entire question: *® 


Mr. President, who is the guardian of a nation’s honor but her own 
sons? Do we commit its keeping to England? Oh, no; not to England 


% 51 Cong. Rec., p. 8955. 37 Ibid. 88 Jbid. 39 Ibid. 











30 


nor to any other power on earth do we commit the duty of remonstrance 
against our breach of honor. Our conscience must be our monitor. 
America must make the demand upon America that her honor and her 
good faith be kept without stain. 


The actual question at issue might be considered of a minor nature but 
the principles involved were fundamental and eternal: *° 


It is no petty question with England about tolls. This is a question 
whether the United States, put on its honor with the world, is going to 
make good the public declarations that reach back beyond our lives, 
whether the honor and good faith of the United States is as good as its 
bond, whether acute and subtle reasoning is to be applied to the terms of 
a treaty with England to destroy the just expectations of the world upon 
more than half a century of American professions, upon which we give no 
contract right, and there is no security but honor and good faith. 


Mr. Root’s client was, as always, the United States: 4! 


Sir, in the weak and inadequate arguments and appeals that I have 
made upon this subject I speak not for England. I do not present Eng- 
land’s case. I donot care about her case. But I knew something about 
this treaty. I knew what John Hay thought. I sat next him in the 
Cabinet of President McKinley while it was negotiated, and of Presi- 
dent Roosevelt when it was signed. I was called in with Senator Spooner 
to help in the framing of the Panama treaty which makes obedience to 
this Hay-Pauncefote treaty a part of the stipulations under which we 
get our title. I negotiated the treaty with Colombia for the settlement 
and the removal of the cloud upon the title to the Isthmus of Panama and 
carried on the negotiations with England under which she gave her 
assent to the privileges that were given to Colombia in that treaty. I 
have had to have a full conception of what this treaty meant for now 
nearly 13 years. I know what Mr. Hay felt and what he thought, and 
Mr. President, I speak for all the forebears that went before me in 
America and for all that shall come after me, for the honor and credit of 
our country, and for that alone. If we do not guard it, who shall? 


We have already referred to President McKinley’s desire to have Mr. 
Root as his running mate, a desire which was not to be fulfilled, owing to 
political circumstances. 

In the course of years, during his senatorial term, the desire was ex- 
pressed on the floor of the Senate that Mr. Root should be nominated for 
the presidency of the United States. In the circumstances, Mr. Root felt 
obliged, as he said, to depart from his usual custom of taking no public note of 
any allusion to himself, and particularly in view of the fact that comments 
had been circulated to the effect that personal ambition was “coloring” his 
judgment and his public utterances. This, he said,* “is not a very cogent 
argument in itself, for what a Senator says here is to be judged by the weight 
of what is said rather than by any motives he may have in saying it. Never- 
theless, I have this to say about it, and I should not say it were it not for the 
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fact that a public statement has appeared coming from the senior Senator 
from New Hampshire [Mr. Gallinger], and that public statement has been 
commented upon in this Chamber and in the public press, the substance of 
the statement being that under some circumstances I might be a candidate 
for the Presidency of the United States.” 

Mr. Root thereupon proceeded to reveal to the Senate his complete lack 
of ambition and to state the reasons: ** 


I shall always be grateful, sir, for the friendship and the good opin- 
ion of the Senator from New Hampshire, and for the too-partial friend- 
ship which has led other gentlemen to express agreement with him; but 
I ask my friends upon the other side who do not agree with him and in 
whose minds a suspicion of personal ambition upon my part may detract 
from the weight of my utterances, to remember the fact that before this 
administration comes to a close and the next President has been in- 
augurated I shall have reached the age of 72 years. Before the next ad- 
ministration comes to a close I shall have passed the age of 76 years. It 
is manifestly impossible, sir, that I should be the President of the United 
States. I could not render the service. I would not undertake it. I 
would not accept the nomination. I could not accept the office. 


In these statements there was neither hesitancy nor equivocation: 


Such suggestions are and can be merely a graphic way of expressing 
the feelings of friendship and approval. My political career and my 
public career are drawing to a close. No political ambition whatever 
finds its place in the horizon of my future. I look with sympathy and 
interest upon the younger and more vigorous men who surround me, who 
rightfully cherish ambitions for place and usefulness of service for our 
country, but I have no part in them. 


It is perhaps not too much to say that Mr. Root’s ambitions were always 
impersonal rather than personal, and one of the great ambitions of his life 
was to promote the codification of international law. 

Throughout his various addresses in the Senate Mr. Root had referred 
to international law. But what was international law? Were its principles 
so clear and defined that mistake was impossible? In his conception such 
a happy state of affairs was still to be achieved. Among his many expres- 
sions of view on the subject, the most perfect, perhaps, is that contained in a 
short address delivered before the Second Pan American Scientific Congress, 
meeting jointly with the American Institute of International Law and the 
American Society of International Law in Washington on the 30th day of 
December, 1915. The whole address was a plea for codification of the law 
of nations, and what we may call the climax of his remarks is contained in 
a paragraph which deserves to be the text and the guide of international 
lawyers, statesmen and international conferences: * 
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Mr. Chairman, there is one other subject which I think we should 
consider in dealing with the subject of codification, and that is this: Are 
the small nations of the earth to continue? Is it to be any longer pos- 
sible for the little people to maintain their independence? That is a 
serious question with many of us in this joint meeting of the Society and 
Subsection Six of the Pan-American Congress and the American Insti- 
tute. The large nations can take care of themselves by the exercise of 
power, if they are willing to be armed to the teeth always; but the small 
countries—what are they to do? There is no protection for them but 
the protection of law! And there is no protection in law unless the law 
be made clear and definite and certain, so that a great bully cannot es- 
cape it without running into the condemnation of that law. So I say 
that every dictate of humanity should lead us to urge forward that 
process by which in its better moments mankind may be led to agree to 
the setting up of clear and definite and distinct rules of right conduct for 
the contro] of the great nations in their dealings with the small and weak. 


Some nine days later a banquet was tendered by the Carnegie Endow- 
ment for International Peace to the delegates of the Second Pan American 
Scientific Congress and members of the American Institute of International 
Law, the American Society of International Law, the Political Science As- 
sociation and the American Society for the Judicial Settlement of Interna- 
tional Disputes. On this occasion Mr. Root presided as toastmaster and at 
the conclusion of the banquet he arose to propose a series of toasts and we 
may fittingly close our present address by quoting them in full, since they 
reveal him as he undoubtedly was—a citizen of the United States, a citizen 
of the Americas and a citizen of the world: * 

I shall ask you to join me in several appropriate toasts: 


First, rise and drink to the President of the United States. 


And now rise again, and drink to a toast to which I know every 
heart will respond in consonance with the intelligence of every guest at 
this board—the American Republics, one and indivisible, forever. 


And yet again, join in a toast of broader import, to humanity, the 
universal concert of civilized nations, for the progress of civilization and 
the reign of peace in the world—to humanity, which the religion we all 
profess aims to make perfect—to peace and good will. 

In my own behalf, Ladies and Gentlemen, I ask the members of the 
American Society of International Law and our guests to rise as a mark of 
homage to Mr. Root. 

(The members rose. After they had resumed their seats, the President 
continued) : 


The Presipent. The Chair recognizes Mr. Butler. 
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Mr. Butter. Mr. Chairman, I have been directed by the Executive 
Council, in accordance with the provisions of the constitution, to nominate 
as a Committee on Nominations the following: Philip C. Jessup, Chairman; 
Edwin M. Borchard, Charles G. Fenwick, Green H. Hackworth and Arthur 
K. Kuhn. 

The Presipent. Are there any other nominations? 

(Upon motions duly made, seconded, and carried, the nominations were 
closed, and the Secretary instructed to cast a single ballot for the nominees. 

The Secretary cast the ballot as directed, and the Presipent declared 
the nominees elected to the Nominating Committee.) 

The Presipent. We are greatly pleased to present tonight a distin- 
guished member of the American Society of International Law, who had the 
honor of attending as a delegate the Inter-American Conference at Buenos 
Aires. The gentleman in question is Professor of Political Science at Bryn 
Mawr College, our dear friend and our constant attendant, Charles G. 
Fenwick. 

Professor Fenwick. Mr. President, Ladies and Gentlemen: Dr. Scott’s 
remarks in regard to his first interview with Mr. Root and his subsequent 
association with him had a very personal note for me, because it was in those 
years that he first came to the Johns Hopkins and I fell under his influence. 
“Fell,” perhaps, does not quite describe it. 

The Presipent. But you survived. 

Professor Fenwick. I say that because even in those days, with his 
heavy green bag, Dr. Scott would be the one to fall and I would have to re- 
cover the books for him. 

Be that as it may, when he turned the pages of his address I was some- 
what disappointed. You may remember how children like to hear every 
little item in a story that they have heard many times before, and if some- 
thing is missing they want you to go back and tell it to them over again. 
Well, I listened intently for a certain line—“Leg over leg, the dog went to 
Dover. When he came to a fence, hop went he over.” 

The Presipent. Mr. Root stopped at the dog arriving at Dover. 

Professor Fenwick. Dr. Scott repeated to us “Leg over leg, the dog went 
to Dover.” It was all a propos of those treaties of 1908, with that great big 
loophole in them, that the parties agreed to arbitrate the only disputes that 
they would not want to fight about anyway. And they excepted from the 
obligation to arbitrate the only things the nations did fight about. That 
seemed to us students a little strange. Nevertheless, progress is made by 
degrees—‘“Leg over leg, the dog went to Dover.” I hope, if that was not in 
one of the pages that the Doctor turned in his hurry, that it will be inserted, 
so that the record will be complete. 
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THE INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE 
OF PEACE 


By Cuares G. Fenwick 
Professor of Political Science, Bryn Mawr College; Delegate to the Conference 


It has been said that the progress of law is marked by the extent to which 
men, or groups of men, are able to find a basis of common interest transcend- 
ing their mutual differences. To a considerable extent we have succeeded in 
working out a basis of agreement in the domestic arrangements of constitu- 
tional law, although it is clear that even here we have not yet come to a final 
understanding. But it is in the realm of international relations that men have 
failed to find that basis of common interest which is essential to the existence 
of law, and their failure has been attended with the most tragic results. 
History tells us that the subordination of conflicting interests to a higher law 
has been at all times a difficult task. My earliest lessons in international law 
were from my professor of Greek who eloquently described the attainments of 
the city-states of Ancient Greece in the fields of literature and art, and who 
then went on to point out that they were unable to find a basis of common 
interest within their Hellenic circle that could lead them to act in concert 
against the barbarian invader. For like reasons the members of the Holy 
Roman Empire permitted the noble ideal of European unity to give way to 
the dynastic rivalries of kings and princes. At the opening of the twentieth 
century, in spite of unparalleled progress in their domestic constitutional 
government, the Great Powers preferred to be rivals rather than codperators 
in the promotion of their general welfare, and in so doing they allowed Europe 
to drift into the most unnecessary and most destructive war of modern times. 
And in this year of grace, or it may be disgrace, of 1937, the dominant Powers 
of the community of nations, instead of concentrating their efforts to promote 
the great body of moral and material interests which they have in common, 
are preparing once more to use force to further their individual national de- 
sires, in spite of the fact that in so doing they are almost certain to destroy 
common interests of far greater value than the particular object of their 
immediate concern. 

Happily the outlook is not so dark at all points of the political compass. 
If a tragic situation confronts us when we look east or west the scene is 
brighter when we turn our eyes to the south. If the States of Europe and 
the Far East seem unable to formulate principles of common action in the 
interest of the general welfare, the American Republics have been more fortu- 
nate in their efforts. Doubtless it may be said that their problem was a less 
difficult one; their common interests were more obvious; their mutual differ- 
ences less acute. Yet for all that we may take encouragement from the fact 
that a new chapter has been begun in the history of the American continent. 
The statesmen of the American Republics have found it possible to look be- 
yond the interests of the day to the more permanent and enduring values of 
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the years to come. They have found that the things which divide them are 
of lesser consequence than the things which unite them, and that it is the 
part of wisdom to concentrate upon the elements of unity and to seek the wel- 
fare of the individual State in the welfare of the whole community. 

The millennium is obviously not upon the horizon. Not all of the prob- 
lems of the American Republics have been solved, not all of the sources of 
friction and controversy have been removed. The human nature of indi- 
vidual citizens has not suddenly been transformed; the ambitions of partic- 
ular governments have not been surrendered; nationalism has not lost all its 
force. There are factors of discouragement as well as factors of encourage- 
ment. But relative to the conditions of the first quarter of the nineteenth 
century there is every ground for the belief that substantial progress has been 
made in the development of a new international law that will secure stability 
and promote justice among the members of the American international 
community. In the development of that new law the United States has 
assumed its full measure of responsibility and may have the satisfaction 
of knowing that it has contributed its share to the success that has been 
attained. 

It is not difficult to find illustrations of the fundamental change that has 
taken place in the policy of the United States toward its sister republics of 
the Western Hemisphere. When Secretary Olney announced in 1895 that 
the United States was “practically sovereign upon this continent” and that 
its “fiat” was “law” upon the subjects to which it confined its interposition, 
there was little concern in the Department of State as to the reaction of the 
other American Republics to the assertion of single and dominant control. 
When President Theodore Roosevelt, in his annual message to Congress in 
1904, lectured the American Republics upon the necessity of acting “with 
reasonable efficiency and decency in social and political matters” if they were 
to count upon our friendship, and when he informed them that flagrant cases 
of wrong-doing or impotence might force the United States “to the exercise of 
an international police power,” he made no effort to secure the codperation 
of the more stable American Republics in the measures which might have to 
be applied to their weaker sisters. When Secretary Hughes in 1923 em- 
phasized that the policy embodied in the Monroe Doctrine was “distinctively 
the policy of the United States” and that the United States reserved to itself 
the “definition, interpretation and application” of the Doctrine, he was able 
to quote an earlier Secretary of State, the first president of this Society, Elihu 
Root, to the effect that, since the Monroe Doctrine was a declaration based 
upon the nation’s right of self-protection, it could not be “transmuted into a 
joint or common declaration by American States or any number of them.” 
Progressive as were both statesmen in their attitude toward the other mem- 
bers of the American international community they could not bring them- 
selves to consider as practical a policy of taking counsel with the other Amer- 
ican Republics lest such consultation should seem to suggest that the United 
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States would be less free after consultation to take action upon its own ac- 
count, if the circumstances appeared to call for such action. 

Doubtless the doctrine of international policemanship and other exten- 
sions of the Monroe Doctrine would have given rise to less resentment on the 
part of the other American Republics if the attitude of political exclusiveness 
and superiority had not been accompanied by a policy of economic im- 
perialism. It was there that the attitude of the United States toward a num- 
ber of the American Republics created the greatest degree of suspicion and 
distrust. For it seemed to Latin American statesmen that while we pro- 
claimed in lofty phrases our belief in democracy and in the equality of all 
nations before the law, we set aside those principles lightly enough when there 
was question of protecting our citizens in their economic exploitation of un- 
developed States. The line between political dominance under the Monroe 
Doctrine and economic dominance under the policy of protecting investments 
can not, of course, be sharply drawn. Indeed, to our Latin American critics 
the “Yankee Peril” embraced both policies; they saw us a nation ambitious 
for power and control and absorbed in the material interests of life. 

It is not necessary, of course, to point out that many of the investments 
made by individual persons and by corporations were fair and honorable 
business undertakings, that contracts were entered into in good faith and 
services were duly performed in pursuance of them, and on the other hand 
that Latin American governments were ready on occasion to enjoy the fruits 
of such investments and contracts and subsequently to default upon the 
reciprocal obligations. Latin American critics were doubtless led on at times 
by imaginative fears to forecast a situation which no responsible statesmen of 
the United States had any thought of attempting to bring about. Certainly 
the picture drawn by Manuel Ugarte in his Destiny of a Continent is an 
exaggerated one. But after making due allowance for conditions it must be 
admitted that the instances of aggressive exploitation were numerous enough 
to give ground for a belief that the people of the United States put material 
interests above moral principles, and that the intervention of the armed 
forces of the United States in behalf of the protection of the interests of its 
citizens took place with sufficient frequency to suggest a determined purpose 
of political domination. Certain it is that, whether the balance finger of 
equity points to our side or to theirs, the United States signally failed for 
more than a generation to win the confidence of the Latin American Repub- 
lies; that our national policies were an object of suspicion at all times, and of 
fear at many times; that we became a symbol not of democratic ideals but 
of capitalistic and selfish aggression. 

We come now to the policy of these past few years, and we ask ourselves 
what promise it holds of permanent relationships of law and order, of com- 
mon action for the maintenance of peace and of codperation for the promotion 
of mutually advantageous commercial intercourse. It was in 1933 at Monte- 
video that the tide began to turn. At the Seventh International Conference 
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of American States Secretary Hull announced that the delegation of the 
United States had come to the Conference because “we share in common the 
things that are vital to the entire material, moral, and spiritual welfare of the 
people of this hemisphere, and because the satisfactory development of 
civilization itself in this Western World depends on codperative efforts by all 
the Americas.” A “new world order” was to be created, and to it the United 
States would contribute its best. Perhaps the most convincing expression of 
the new policy was the adoption by the Conference of the Convention on 
Rights and Duties of States, in which are set forth the principles of political 
independence, of juridical equality, of non-intervention, of proscription of 
conquest and the non-recognition of territorial and other special advantages 
obtained by force. While the delegation of the United States found it neces- 
sary to sign the Convention with a reservation bearing upon the need of 
“interpretations and definitions” of the fundamental terms used in the Con- 
vention, it reaffirmed its acceptance of the principles in their abstract form 
and pledged its government to continue to follow the “doctrines and policies” 
pursued by it since it had come into office. 

It must be a subject of gratification to the President of our Society to 
know that in the preparation of this significant convention his own contribu- 
tions to the subject during the preceding years were taken by the Committee 
as the basis for its work. It is perhaps a far cry back to the “Declaration of 
the Rights and Duties of Nations” adopted by the American Institute of 
International Law in 1916; it seemed in that year of moral confusion and 
physical destruction a bit fantastic to draw inspiration from the Declaration 
of Independence of 1776 in the formulation of a code of international rights 
and duties. But the goal which then was so far off as to be little more than a 
vision has now come clearly within view; it is beginning to take definite shape; 
we are still far from it, but we are well on our way. 

From the opening session of the Buenos Aires Conference it was evident 
that a new spirit was in the air. It was marked not so much by the friendly 
demonstration attending the appearance of President Roosevelt at the open- 
ing of the Conference as by the almost complete absence of any tendency to 
indulge in the popular sport of “baiting” Uncle Sam, of challenging the 
pacific intentions of the Colossus of the North, of contrasting alleged prin- 
ciples of liberty with practical imperialism. Rather the “policy of the good 
neighbor” seemed to have come to be accepted as an expression of a sincere 
desire to do the friendly and helpful things implied in that homely phrase. 
Convincing evidence of the intention of the United States to offer its codpera- 
tion on equal terms in the promotion of the common interests of the American 
Republics was seen in the abrogation of the Platt Amendment, in the signa- 
ture of a treaty with Panama removing the restrictions upon its sovereignty 
imposed by the treaty of 1903, in the withdrawal of the United States marines 
from Haiti, and in the conclusion of various bilateral trade treaties. In spite 
of obvious differences of opinion as to the ways and means by which the 
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general objectives of the Conference were to be attained, the committees 
functioned from beginning to end in a spirit of friendly codperation and with 
good-humored effort to reconcile conflicting views. 

Doubtless the most important treaty signed at the Conference was the 
Convention for the Maintenance, Preservation and Reéstablishment of Peace, 
presented to the Conference as the joint project of all the delegations. Its 
terms are already familiar to you. The Brazilian project which contained 
the germ of the Convention was phrased in the language of the original mes- 
sage of President Monroe, referring to the possibility of the interposition of a 
non-American Power in any American country with which it had no existing 
political relationship and stamping such interposition as an unfriendly act and 
pledging the contracting parties immediately to consult with one another. 
Opposition was encountered, however, to this direct challenge to Europe, with 
the result that the Convention refers to the situation arising “in the event 
that the peace of the American Republics is menaced” or in the event of a 
war between American States, and it calls in such event for mutual consulta- 
tion by the American Republics “for the purpose of finding and adopting 
methods of peaceful codperation.” More guarded language is used where the 
Convention refers to action in the event of “an international war outside 
America.” 

While it is clear that the contracting parties were seeking to set in mo- 
tion the principle of consultation without committing themselves in the slight- 
est degree to action as a result of consultation, nevertheless the agreement to 
consult constitutes an important contribution to the machinery for collective 
action on the part of the American Republics. Experience has shown that 
the tender of good offices by third parties to States in controversy meets with 
much less resistance when the moment arrives if the disputants have agreed in 
advance to accept such mediation. Moreover, if it should prove possible to 
formulate a basis for the settlement of the controversy, the larger the num- 
ber of the mediators the more is their plan of settlement likely to prove ac- 
ceptable because of the greater force of public opinion attending it. In any 
event, the agreement to consult implies the acceptance by the contracting 
parties of a degree of collective responsibility for the situation created by a 
threat to the peace, at least to the extent of finding and adopting a method of 
peaceful codperation. 

Apart from its value as peace machinery the Convention “continen- 
talizing” the Monroe Doctrine should have far-reaching effects upon the 
maintenance of more friendly relations between the United States and its 
Latin American neighbors. The agreement does not reverse the policy of the 
United States in respect to the definition and application of the Doctrine in 
cases directly affecting the United States. The United States still retains 
freedom of action in its own self-defense. But the Convention, by making 
the peace of the American Republics the collective concern of the whole group, 
may fairly be counted upon to remove the sense of inferiority under which 
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certain Latin American States have at times labored as a result of the ex- 
clusive attitude assumed by the United States; and it should have the further 
effect of extending to other fields of codperation the strong sense of unity 
resulting from the adoption of a policy of common defense against an ag- 
gressor. Incidentally it may also be expected to dispose of the difficulties 
which certain Latin American Republics have found in accepting Article 19 
of the Covenant of the League of Nations, giving to the Monroe Doctrine 
an implied recognition as an instrument for the maintenance of peace, which 
has seemed to them inconsistent with their experience of the Doctrine in its 
practical applications. 

Intimately connected with the Convention for the Maintenance, Preser- 
vation and Reéstablishment of Peace is the Additional Protocol Relative to 
Non-Intervention, based upon Article 8 of the Montevideo Convention on 
Rights and Duties of States. Politically considered, the Protocol supple- 
ments the convention “continentalizing” the Monroe Doctrine, by giving as- 
surance to governments desiring such assurance that the action which may 
be taken as a “method of peaceful codperation” in fulfillment of the purpose 
of the latter treaty will not be the occasion for exercising a form of indirect 
control over them. If the suggestion was present in the minds of any of the 
delegates that the United States was only sponsoring the Convention for the 
Maintenance, Preservation and Reéstablishment of Peace as a means of 
exercising a more dominant control over continental affairs than it had been 
able to do under the Monroe Doctrine itself, the Protocol served to make any 
such fears groundless. 

It appears to be characteristic of the Latin American approach to in- 
ternational relations to call for the reassertion from time to time of the fun- 
damental principles of international law. A principle proclaimed at one 
conference is taken up and developed at a second conference and then given 
new applications at a third. Just as Article 8 was taken from the Monte- 
video Convention and given the status of a separate protocol, so the Central 
American delegations, acting jointly, offered a draft convention gathering to- 
gether a variety of principles already accepted and presenting them as a 
unified whole. The draft was subsequently reduced in technical rank from a 
convention to a Declaration of Principles of Inter-American Solidarity and 
Codperation. The Declaration, after an elaborate preamble setting forth the 
basis of “American International Law,” proclaims the “absolute juridical lib- 
erty” of the American nations and “their unrestricted respect for their sev- 
eral sovereignties,” and the “existence of a common democracy throughout 
America.” It then reasserts the principle of collective responsibility set 
forth in the Convention for the Maintenance, Preservation and Reéstablish- 
ment of Peace, declaring that “every act susceptible of disturbing the peace of 
America affects each and every one of them” and asserting that such an act 
“justifies the initiation of the procedure of consultation” provided for in the 
said convention. The Declaration then goes on to enumerate further “prin- 
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ciples” accepted by “the international American community,” namely, the 
proscription of territorial conquest and the non-recognition of territory ac- 
quired by violence; the condemnation of intervention by one State in the 
internal or external affairs of another; the illegality of the forcible collection 
of pecuniary debts; the obligation to settle any difference or dispute, what- 
ever its nature or origin, by the alternative methods of conciliation or “un- 
restricted arbitration,” or through “the operation of international justice.” 

Limited as the application of the Declaration is to the American Re- 
publics, and broad as are its generalizations, it may nevertheless be said to 
be a document of great international importance. To the delegations of the 
Central American States which proposed the original convention, the princi- 
ples set forth in the Declaration appeared to constitute a sort of Magna 
Charta of American freedom and collective security. While the Monte- 
video Convention on Rights and Duties of States anticipates the Declara- 
tion on a number of points, there are differences of substantial character 
which mark the progress from one document to the other, notably, the stress 
on “American solidarity in all non-continental conflicts,” and the sharper 
enunciation of the principle of the collective concern of all the American na- 
tions in the event of an act “susceptible of disturbing the peace of America.” 
Although the Declaration seems destined to become one of the landmarks in 
the development of principles of law of regional application, there is nothing 
in it which conflicts in any way with the more universal obligations already 
assumed by the American Republics which are members of the League of 
Nations. 

Closely associated with the principles of substantive law contained in 
the agreements just enumerated are the economic doctrines contained in the 
resolutions prepared by the Fifth Committee. It was but natural that 
the United States delegation, having as its head member the Secretary of 
State, should place in the forefront of its program proposals looking to the 
lowering of barriers to international trade. The ground for these proposals 
had been broken at Montevideo; indeed, so far-reaching was the statement 
of the Montevideo resolution of the fundamental principles of “economic 
disarmament” that there was little left for the Buenos Aires Conference to 
do but to renew the pledges taken at Montevideo and supplement them with 
reference to the new situations that had arisen since 1933. The first of the 
two resolutions adopted recommends a general policy of abolishing or reduc- 
ing restrictions upon international trade to the extent permitted by the 
national economies of the contracting parties; the second calls for the enforce- 
ment of the principle of equality of treatment and the suppression as soon 
as possible of all discriminatory practices, “including those arising in connec- 
tion with import license systems, exchange control, and bilateral clearing 
and compensation agreements.” It is not too much to say that the fulfill- 
ment of these resolutions will do much to cement the friendship created by the 
new political principles affirmed by the Conference. 
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Reference has been made in the discussion of the Convention for the 
Maintenance, Preservation and Reéstablishment of Peace to the importance 
of the machinery of consultation created to meet the situation brought about 
by a threat to the peace of the American Republics whether from within 
or from without the continent. This machinery was made to serve a further 
purpose in connection with the Convention to Codrdinate, Extend and As- 
sure the Fulfillment of Existing Treaties between the American States. 
The first five articles of this convention had their origin in the fact that 
many of the American States had failed to ratify earlier treaties providing va- 
rious peaceful procedures for the settlement of disputes, and in the belief 
that it was desirable to reaffirm the obligations of those treaties and to pro- 
vide machinery to assist in their observance. The United States delegation 
proposed that this machinery should be in the form of a Permanent Inter- 
American Consultative Committee; but this was opposed by the Argentine 
delegation as being an attempt to create a political organization; and in 
place of the specific machinery of the Committee there was substituted a 
broad agreement to consult with no reference to the manner in which the 
consultation should take place. While there would seem to be no doubt that 
the adoption of the committee machinery would have facilitated the super- 
vision of the execution of the peace treaties enumerated in Article 1, especially 
in respect to the reports which Article 4 of the Convention calls upon the 
parties in controversy to make showing the progress of their negotiations, 
there still remains the vitally important agreement of all the American Re- 
publics to consult in the event of a controversy between two or more of them. 
The principle of a collective concern for the maintenance of peace is thus 
laid down for the third time, and its far-reaching importance would seem to 
justify the reiteration of the obligation. 

The fifth and sixth articles of the Coérdination Convention deal with 
the possible failure of the alternative peaceful procedures and the outbreak 
of hostilities. In the original draft convention deposited by the United 
States delegation with the Secretariat of the Conference provision had been 
made that upon the outbreak of hostilities between two or more American 
Republics, individual neutral Powers should be free to impose such prohibi- 
tions or restrictions on trade and commerce between them and belligerents 
as they might “deem appropriate in the interest of their domestic policy or 
of international peace”; and it was further provided that measures thus 
taken should “apply equally to all the belligerents,” except in so far as the 
said neutral Powers were otherwise bound by multilateral treaties to which 
they were parties at the time of the entering into effect of the treaty. Fol- 
lowing this general article, succeeding articles provided that the contracting 
parties remaining neutral should prohibit the exportation of arms, ammuni- 
tion and implements of war to any of the belligerents, and also the flotation 
of loans or the establishment of credits by or on behalf of any American 
Republic at war with another American Republic. 
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From the time of the first discussions centering upon these articles of the 
draft convention submitted by the United States delegation, there was no 
hope of general acceptance of the provision for equal treatment of both bel- 
ligerents. In spite of the qualification that the obligation would not apply 
if in conflict with the obligations of multilateral treaties (the Covenant of 
the League of Nations being chiefly in mind in the making of this exception), 
a number of delegations felt that the very principle of equal treatment of both 
belligerents, irrespective of the possibility that one might be an aggressor, was 
fundamentally wrong and should not be given even qualified recognition in a 
formal convention. The United States delegates argued that experience 
suggested that, in the event of the outbreak of hostilities, some time might 
elapse before the aggressor could or would be determined, and that it was 
desirable that during this interval none of the neutral States should add 
fuel to the flames by shipping munitions of war to either belligerent. The 
object was to limit the scope of the hostilities so as to give time for the con- 
sultative procedure contemplated by the treaty. Besides, there was the 
agreement of the American Republics not to recognize the effects of territorial 
aggression, which might act as a restraint upon a particular State which 
might be tempted to commit an act of aggression knowing that it had larger 
supplies of war material than the State which was the victim of its aggression. 

The arguments found little support even from delegations most ready to 
codperate with the United States delegation on other points. The result was 
that the four articles of the draft treaty stipulating the obligations incumbent 
upon neutrals were reduced to a single article so drawn as to do no more than 
recognize the desirability in the abstract of adopting a common and solidary 
attitude of neutrality in order to discourage or prevent the spread or pro- 
longation of hostilities, leaving the parties the fullest freedom of action in 
accordance with their own municipal legislation. 

There is no need to discuss here the work of the Third, Fourth and Sixth 
Committees of the Conference. Details of the various conventions and reso- 
lutions prepared by the committees may be found in the current issue of the 
JournaL.! The failure of the Third Committee to produce anything more 
than two pious resolutions on the subject of the limitation of armaments 
caused no surprise. It was clear that the limitation of armaments must con- 
tinue to be contingent upon the condition precedent of a system of collective 
security; and apart from the fact that the United States delegation was not 
prepared to go that far, there was the more important factor that a limitation 
of armaments by the leading American States was dependent upon a limitation 
by other non-American Powers. 

In like manner we need not discuss here the technical juridical problems 
presented to the Fourth Committee, which, however important as part of the 
general development of international law, did not involve issues of present 
acute controversy. The prize for quantity production of conventions and 


1 Vol. 31 (April, 1937), p. 201; Supp., p. 53. 
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resolutions must go to the Sixth Committee, to which was assigned the subject 
of Intellectual Codperation. Five of the eleven conventions signed at the 
Conference were reported from this committee and twenty-seven of the sixty- 
two resolutions. The range of the activities of the Committee extended all 
the way from a convention making provision for a mutual exchange of fellow- 
ships for study in the respective educational institutions of the American 
Republics to a recommendation that the four hundred and fiftieth anniversary 
of the discovery of America be commemorated with adequate ceremonies. 
On the delicate and controversial issue of the “equal rights” of women the 
Committee drafted a resolution in terms sufficiently broad to enable the 
women’s organizations in each country to read into it a declaration in favor of 
the particular things they wanted, leaving both of the contending factions 
with the feeling that a victory had been won. No criticism need be implied 
of the value of the work of the Committee because of its prolific output. The 
problems dealt with were not of a technical nature, but the decisions reached 
in regard to them may well prove as significant as the political and economic 
agreements reached by the other committees. 

In these days when the growing international anarchy holds an ever- 
present threat of war, when a policy of isolation seems to the majority of our 
fellow citizens the most hopeful escape from the catastrophe, the example of 
what was done at Buenos Aires can but serve to encourage us to renew our 
faith in the possibilities of continued progress in the development of principles 
of law and in the establishment of a better organized community of nations. 
There is no mystery in the conditions of law between nation and nation. We 
do not have to do research work in some higher mathematics of international 
relations to find the road that leads to stability and justice. The signposts 
are clearly marked. The principles of conduct that man has worked out for 
himself within the boundaries of individual States are equally applicable be- 
tween nation and nation. The President of our Society has done us no more 
significant service during his long career than to emphasize, with persistent 
reiteration, that there is but one law of morality, the same law of morality 
for the individual and for the State. The individual citizen has long since 
lost his right, if it ever was a right, to be the judge in his own case, to take 
the law into his own hands. If self-help was for the individual a moral pro- 
cedure when no other remedy was available, it has ceased to be moral now 
that alternative peaceful procedures are available. In the field of economic 
relations the moral obligations of the individual may in earlier times have 
been limited to the narrow circle of his personal contacts; beyond that circle 
he had but limited means either of understanding the needs of his fellow man 
or of taking practical steps to relieve them. Today man’s knowledge is more 
extensive, new methods of communication are open to him, and his moral 
responsibility has increased accordingly. 

So it must be among the nations. The old law that grew out of the more 
restricted conditions of earlier times, that reached as high as moral obligation 
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was then thought practical, must give way to a new law taking account of 
the changes in international relationships and recognizing the wider applica- 
tion that must be given to obligations of political and economic codperation. 
The common interests of the nations, moral, social: and economic, must be 
kept in the foreground of public discussion. Foreign offices must concentrate 
upon the things that unite nations more than upon those that divide them. 
The political and economic readjustments necessary to remove the causes of 
war must receive the same degree of attention that governments now spend 
upon defending themselves against the consequences of their own lack of 
constructive foresight. If progress was made at Buenos Aires toward a better 
understanding of these readjustments, it must be but the beginning of the 
larger task that lies ahead. If we have planned the machinery of consulta- 
tion for the solution of inter-American problems, we might apply it with equal 
benefit to the more pressing issues now confronting our fellow nations in 
Europe and the Far East. 

We hear it said on all sides that the task of developing an effective law of 
nations is too formidable, that the tide of anarchy is rising and that it is a 
force beyond our control, that we must wait until the nations have come to 
agree once more upon ideals of national life and conduct before we can unite 
them effectively in a community of nations. These are counsels of despair. 
If the present situation is anarchical, it is anarchical because we have delayed 
too long extending the field of international law to embrace the areas of acute 
international controversy ; it is because we have had too limited a conception 
of the functions of international law; it is because we have sought to secure 
stability at the expense of justice. For myself I do not believe that the ideal 
of an ordered community of nations is beyond attainment. Rather I believe 
that in spite of the present discouraging outlook there are principles of law, 
principles of political and economic justice, lying ready at hand—principles 
which are the fruit of our experience in the narrower field of constitutional 
government—that can be made the basis of an international law adequate to 
maintain the peace of nations. Side by side with that belief is the equally 
sincere desire that in these days of trial for other members of the community 
of nations my own country, privileged above others in its detached situation, 
might take the lead in reaffirming the doctrines of its own national tradition 
and in indicating how those doctrines, given the larger application of which 
they are possible, may become the foundations of an ordered world. 


The Preswent. There is to be no discussion of these principal papers 
delivered at the opening session. With the statement that the first meeting 
of tomorrow will be held in this room at 10 a.m., the topic being “Constitu- 
tional procedures for international agreement” by Charles Cheney Hyde, 
Professor of International Law and Diplomacy, Columbia University, the 
meeting will now adjourn. 

(Thereupon, at 10 o’clock p.m., the meeting adjourned.) 





SECOND SESSION 
Friday, April 30, 1937, 10 o’clock a.m. 


The meeting was called to order at 10 o’clock a.m., President JAMES 
Brown Scort presiding. 

The Presipent. Ladies and gentlemen, the morning’s session is now 
open. 

The first paper of the morning will be “Constitutional Procedures for 
International Agreement” by Charles Cheney Hyde, Professor of Interna- 
tional Law and Diplomacy, Columbia University. Mr. Hyde is so well 
known that it would be inexcusable if he were presented with his many claims 
to our appreciation. 


CONSTITUTIONAL PROCEDURES FOR INTERNATIONAL 
AGREEMENT BY THE UNITED STATES 


(Joint Resolution—Executive Agreement—Treaty) 


By CuHartes CHENEY Hype 


Hamilton Fish Professor of International Law and Diplomacy, 
Columbia University 


What follows does not purport to be a discussion of constitutional limi- 
tations upon the freedom of the United States to exercise the power to enter 
into agreements with other countries with which it was endowed when it 
came into being as a new State after a successful revolution. As the topic 
indicates, the matter for consideration is a much narrower one, pertaining to 
the procedure by which the United States may and does, without constitu- 
tional hindrance, undertake, through particular agencies, to assume con- 
tractual obligations within that broad field where it is acknowledged to 
possess unfettered capacity to contract with foreign countries. 

It is a striking fact that the fundamental law of the United States as 
exemplified in its Constitution contains little that is on its face mandatory 
in respect to method. Yet that little means much. All are of course aware 
of the conditions to be met in the consummation of a “treaty” so-called, and 
of the requirement as to the advice and consent of the Senate. Yet it will 
be recalled that no definition of a treaty is to be found in the Constitution, 
and that in that instrument there is significant reference also to “any agree- 
ment or compact with another State, or with a foreign Power” which it is 
declared that no State of the Union shall enter into without the consent of 
Congress.? 


1See Art. II, section 2, paragraph 2. ? Art. I, section 10, paragraph 3. 
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In its recent decision in the case of United States v. Curtiss-Wright Ex- 
port Corporation, the Supreme Court of the United States adverts to the 
power of the United States “to make such international agreements as do not 
constitute treaties in the constitutional sense.”* It is thus suggested that 
in the acceptance of the self-imposed checks attributable to the adoption 
of the Constitution, the United States did not essay to relinquish methods 
of contracting which States generally then saw fit to employ. From exami- 
nation of the various permitted modes of agreement-making to which the 
United States has had recourse, it will be found that in practice the test of 
whether it is obligatory for the President to work with the Senate, or, to put 
it differently, whether there has been imposed through the Constitution a 
duty to make use of a treaty as the instrumentality of agreement, has in the 
particular case usually been deemed to rest upon the character of the ob- 
jectives sought to be accomplished. It has not been supposed, for example, 
that the Executive, with or without the aid of Congress, was free to dispense 
with treaty-making whenever he might desire to avoid difficulties to be en- 
countered in obtaining the senatorial approval of a desired compact. Def- 
erence for the constitutional privilege of the Senate has been constantly 
manifested in the making of certain well-defined classes of international ar- 
rangements; and that deference has revealed a seeming acknowledgment that 
the constitutional provisions in relation to treaty-making were far more 
than indicia of a procedure to be followed in case the Executive chose to 
employ a treaty as a pleasing setting for an agreement, and that the provisions 
in that instrument were rather to be regarded as declaratory of a constitu- 
tional duty on the part of the Executive invariably to submit agreements 
within a broad and fairly well-defined field to the Senate for its approval. 
The practice of the United States throughout its life reveals respect for this 
idea. 

In the brief period here available attention is called to the factual aspect 
of experiences of the United States, with proper avoidance of any discussion 
of policy and with barest reference to a few relevant examples of agreement- 
making that are believed to be illuminating. 

In concluding arrangements designed to bind the United States in mat- 
ters pertaining to extradition,* naturalization,® guarantees of neutrality of 
territory ® or of the independence of Statehood,’ consular privileges pertain- 
ing to the administration of estates,§ the succession to and disposition of 

3299 U. S. 304, 318, citing Altman & Co. v. United States, 224 U. S. 583, 600-601. 

4 See, for example, Extradition Treaty with Great Britain of Dec. 22, 1931, U. S. Treaty 
Series, No. 849. 

5 See, for example, Naturalization Treaty with Bulgaria of Nov. 23, 1923, U. S. Treaty 
Series, No. 684. 

* See, for example, Art. XXXYV of the treaty with New Granada (Colombia) of Dec. 12, 
1846, Malloy’s Treaties, I, 312. 

7 See, for example, Art. I of treaty with Panama of Nov. 18, 1903, Malloy’s Treaties, 
II, 1349. 

8 See, for example, Art. XX XIX of treaty with Peru of July 26, 1851, Malloy’s Treaties, 
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immovable property in the several States of the Union,® the restoration of 
friendly relations after a war,’ the adjustment as by arbitration of pecuniary 
claims against the United States,1! the relinquishment or modification of 
privileges conferred by existing treaties,!” as well as the modification or super- 
session of existing acts of Congress,!* recourse has been had to treaty-making. 
Such a practice speaks for itself. 

In entering into preliminary negotiations for peace with an existing 
enemy, it doubtless lies within the power of the President, as the controller 
of the foreign relations of his country and as the head of its military estab- 
lishment, to fix the terms on which the United States may be obligated to 
accept peace with its foe; and thus when the United States is relatively vic- 
torious, he must be deemed to possess authority to determine and inform the 
enemy of the extent of the burden to be exacted of it as the price of peace.'* 
This is true even though the final terms of peace as they are incorporated in 
a treaty prove to be unacceptable to the Senate and fail to receive the ap- 
proval requisite to enable the President to ratify the instrument and ex- 
change ratifications. The point to be noted is that the United States must 
be able in seasons of war to give binding assurance to the enemy as to the 
minimum price of peace, that the authority to give that assurance in its be- 
half is lodged in the President, and that the failure of the nation to respect it 
would constitute a breach of faith. 

The President may in fact see fit to terminate or modify an existing ar- 
rangement with a foreign State without the aid of a treaty as such, when that 
arrangement did not itself assume the form of atreaty. For example, through 
an Agreement for the Haitianization of the Garde, the Withdrawal of Military 





II, 1400. See also, Art. VI of treaty with Persia of Dec. 13, 1856, Malloy’s Treaties, II, 
1373, and in this connection, Santovincenzo v. Egan, 284 U. S. 30. 

9 See, for example, Art. V of convention with Switzerland of Nov. 25, 1850, Malloy’s 
Treaties, II, 1765. 

10 See treaty with Germany of Aug. 25, 1921, U. S. Treaties, III, 2596. 

11 See Special Claims Convention with Mexico of Sept. 10, 1923, U. 8. Treaty Series, 
No. 676. 

12 See Art. 5 of convention with France respecting Rights in Syria and the Lebanon, of 
April 4, 1924, U. S. Treaty Series, No. 695. 

13 See convention with Great Britain for the Prevention of Smuggling of Intoxicating 
Liquors, of Jan. 23, 1924, U. 8. Treaty Series, No. 685, whereby the United States undertook 
to permit what the existing statutory law as interpreted by the Supreme Court of the United 
States in the case of Mellon v. Cunard S. S. Co., 262 U. S. 100, purported to forbid. 

14 See, for example, protocol of Aug. 12, 1898, signed by the Secretary of State and the 
French Ambassador, establishing the basis of conditions for peace between the United States 
and Spain, Malloy’s Treaties, II, 1688. 

15 Conversely, if it be contended by the defeated foe that the terms exacted of it by the 
United States exceed those which the President fixed or laid down as the price of peace, it 
may for reasons of policy or as a consequence of special advantages elsewhere incorporated 
in the instrument, waive the point and accept the provisions of the treaty proposed to it. 
The acceptance by Spain of the treaty of peace with the United States signed Dec. 10, 1898, 
Malloy’s Treaties, II, 1690, is illustrative. 





48 


Forces from Haiti, and Financial Arrangement, concluded on August 7, 
1933,1° the United States made relinquishment of certain means of control 
over the affairs of the Haitian Republic. This agreement, which marked 
the relinquishment of important privileges, served to modify the so-called 
additional act of March 28, 1917,17 which was itself an executive agreement 
and which was the instrument employed for the purpose of enabling both the 
United States and Haiti to extend for a specified period of years the life 
of the convention that had been concluded September 16, 1915 between the 
two Republics.1* Thus the executive agreement of August 7, 1933, does not 
appear to have marked an endeavor by the President to modify an existing 
treaty of the United States. 

In a variety of situations and for numerous purposes, the President, with 
or without the specific approval of Congress, has essayed to bind the United 
States through the medium of agreements that did not purport to be treaties. 
Tn both classes of cases the arrangements have been commonly referred to as 
Executive Agreements, and in both, the United States has accepted burdens 
as well as acquired privileges. Unaided by Congressional support there was 
consummated in 1907, between the United States and Japan, through the 
efforts of Secretary Root and the Japanese Ambassador at Washington, an 
important understanding concerning the limitation and control to be exer- 
cised by Japan over the emigration of laborers to the United States.1® In 
1933, there was concluded by representatives of numerous States embrac- 
ing the United States as a producer of silver, a so-called “Silver Agreement” 
which, in so far as it concerned the United States, was dealt with and per- 
fected as an executive agreement.?° 

Acting by himself, the President has concluded numerous claims agree- 
ments contemplating the arbitration of claims against foreign States. The 
agreement with Germany of August 10, 1922, providing for a Mixed Com- 
mission to determine the amount to be paid by Germany in satisfaction of its 
financial obligations under the treaty of August 25, 1921, is illustrative.?? 
Again, it may be observed that in the frequent consummation of temporary or 
working arrangements known as modi vivendi, made, to quote Judge Moore, 
“to bridge over some difficulty pending a permanent settlement,” 2? the 


16 UJ, S. Executive Agreements Series, No. 46. 

17U. S. Treaties, III, 2677. 18 U.S. Treaties, III, 2673. 

19 See U. S. Treaties, III, 2718; also Mr. Hanihara, Japanese Ambassador at Washing- 
ton, to Mr. Hughes, Secretary of State, April 10, 1924. In view of the terms of the Immi- 
gration Act of May 26, 1924, which served to place a ban upon the immigration of aliens who 
were ineligible for American citizenship, and was thus at variance with the 1907 understand- 
ing which contemplated the admission into American territory of a very small number of 
Japanese immigrants under Japanese Governmental supervision, the United States felt 
obliged on June 16, 1924, to terminate the arrangement and to release Japan from its under- 
takings under it. 

200), S. Executive Agreement Series, No. 63. 21U. 8. Treaties, III, 2601. 

22 J. B. Moore, in Political Science Quarterly, XX, 385, 397. 
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President appears to be regarded as having authority to act in behalf of and 
to bind the country.” 

On frequent occasions the action of the Congress has smoothed the way 
for the Executive, by enabling him to enter into arrangements contemplating 
reciprocal concessions in particular fields. It should be observed, however, 
in this connection, that the President may be authorized by statute to ascer- 
tain the existence of a particular fact as to the condition of the law of a for- 
eign country, and upon his ascertainment thereof to proclaim that certain 
provisions of the American law are not operative as against the country re- 
specting which he makes such a finding. In such a case, there arises a sit- 
uation where the act of Congress, though it makes provision for possible 
relaxation of restrictions, such as import duties, in the event of the contin- 
gency contemplated, permits foreign enjoyment of the relaxation without 
the conclusion of an agreement, and upon the bare announcement by the 
President of the existence of the facts on which the relaxation is conditioned.** 
On the other hand, there have been many copyright proclamations issued on 
the basis of formal official assurances from the interested foreign govern- 
ments, usually communicated to the Department of State through their 
diplomatic missions at Washington, that copyright protection substantially 
equal to the protection afforded by the American Copyright Act, or protection 
on substantially the same basis as to native citizens, was either already avail- 
able to American citizens in the foreign countries concerned, or would be made 
available to them as from a specified date. While some proclamations do not 
refer to these assurances, a number of them do, and one of the latter kind is 
the proclamation of January 1, 1915, extending the provisions of Section 1 
(e) of the Act of March 4, 1909, to British subjects. It recites the text of the 
British Order in Council extending reciprocal rights in certain British terri- 
tory to American citizens. Other proclamations refer to formal assurances 
from the interested foreign government that reciprocal protection has been 
or would be extended to American citizens as from a stipulated date. Such 
assurances may be fairly regarded as contractual obligations of the govern- 
ments concerned and would appear to afford a tenable basis for protest if the 
assurances failed to be respected.*5 The point to be noted is that here is a 
procedure whereby in pursuance of the relevant act of Congress the President 

23 See, for example, agreement with Spain of July 26, 1914, to preserve the status quo 
with respect to mines or mining rights in Mexico, U. S. Treaties, III, 2840. 

24See Hunter Miller’s Treaties and other International Acts of the United States of 
America, I (Short Print), 13-14, where it is said: ‘‘In most cases where the President, by 
Statute, is authorized or directed to determine the existence of a particular fact or facts and 
upon such determination to issue a proclamation declaring that certain provisions of law are 
or are not operative as to certain country or countries, the act is national and not inter- 
national, and such proclamations are not included as documents in the present treaty edi- 
tion.” 

25 The writer is indebted to Mr. F. X. Ward of the Department of State for material 


that enables him to make the statement in the text, and adverts with gratitude to a com- 
munication from Mr. Ward of January 27, 1937. 
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may conclude and proclaim an executive agreement as an appropriate means 
of establishing and making operative reciprocal copyright protection. 

For many years the Congress has at times clothed the President with 
special authority to determine some fact or state of things upon the ascer- 
tainment of which its expressed will was to take effect in permitting the in- 
troduction of specified articles into American territory from particular 
countries under exemptions from existing tariffs.2° The authority thus con- 
ferred has on occasion specifically empowered the President to utilize such 
finding of fact as the basis of a reciprocal agreement, setting forth the terms 
of the American concession.27_ The Act of June 12, 1934, amendatory of the 
Tariff Act of 1930, permitted the President within a specified period of time 
“to enter into foreign trade agreements with foreign governments or instru- 
mentalities thereof” and also “to proclaim such modifications of existing du- 
ties and other import restrictions, or such additional import restrictions, or 
such continuance, and for such minimum periods, of existing customs or excise 
treatment of any article covered by foreign trade agreements, as are required 
or appropriate to carry out any foreign trade agreement that the President 
has entered into hereunder.” 2* In pursuance of such authority, numerous 
trade agreements were concluded.”® It should be noted that no proclama- 
tion was to be made increasing or decreasing by more than fifty per centum 
any existing rate of duty, or transferring any articles between the dutiable 
and free lists.2° It is unnecessary to discuss the circumstances or conditions 
upon which the President as a result of his findings is permitted to agree in 
behalf of the nation to reciprocal concessions, or the extent to which those 
conditions differ from what was prescribed in the earlier statutory laws. It 
is merely sought to be pointed out that the action of the Congress utilizes a 
familiar basis of executive action which has been assumed to be free from 
constitutional objection.** 

In another field, the President has, in consequence of Congressional ac- 

26 See Field v. Clark, 143 U. S. 649, in relation to section 3 of the Act of Oct. 1, 1890, to 
reduce the revenue and equalize duties on imports, and for other purposes, 26 Stat. 1244. 

27See Tariff Act of 1897, 30 Stat. 1774, and reciprocal commercial agreement with 
France of May 28, 1898, in pursuance thereof, Malloy’s Treaties, I, 542. Also, in this con- 
nection, Altman & Co. v. United States, 224 U. S. 583. 

28 48 Stat. 943. 

29 See, for example, Reciprocal Trade Agreement with the Belgo-Luxemburg Economic 
Union, Feb. 27, 1935, U. S. Executive Agreement Series, Nu. 75. 

39 See, in this connection, William S. Culbertson, ‘‘Legal Aspects of the Trade Agree- 
ments Act of 1934,’’ American Bar Association Journal, XXI (1935), 660. 

31 Declares Dr. Culbertson, after discussing the provisions of the Act: “In judging the 
constitutionality of the Act, I feel confident that the courts will give weight not only to these 
limitations but also to two general conditions. The first is the fact that we are dealing in 
the Trade Agreement Act with a field in which the President has large powers of his own by 
virtue of the Constitution. We see in fact in the government process of the making of an 
agreement with foreign governments a commingling, as it were, of legislative and executive 
powers. The second condition which will weigh is that the orderly processes of government 
must go on and they cannot go on without such an Act.” (Jbid., 663.) 
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tion, been enabled through the medium of the Secretary of the Treasury to 
enter into agreements of a highly important character. They have pertained 
to the making of loans to foreign Powers,*? and also to the refunding of loans 
previously made to such Powers.** 

The United States may in fact proceed through the medium of a joint 
resolution approved by the President to enter into an agreement with a for- 
eign country. The resolution may itself constitute the perfecting of the 
agreement with such country, or it may be merely the authorization whereby 
the President may accept an arrangement in behalf of the United States. 
A joint resolution of March 1, 1845, looking to the annexation of Texas to 
the United States contemplated the use of either of these methods, according 
to the discretion of the President.** In the first two sections it announced 
conditions to be met by Texas, whose conduct in meeting them was to be laid 
before Congress for its final action, thereby retaining for the Congress the 
final step in negotiations. As an alternative, however, there was arrange- 
ment for the admission of Texas as a State of the Union under specified con- 
ditions, as soon as the terms and conditions of admission, and the cession of 
certain territory to the United States might “be agreed upon by the Gov- 
ernments of Texas and the United States.” The President saw fit to follow 
the former method.*> Accordingly, the act that perfected the agreement and 
which constituted acceptance of what Texas was prepared to offer was mani- 
fested in a joint resolution of December 29, 1845.3¢ 

The annexation of the Hawaiian Islands was wrought by a joint resolu- 
tion of July 7, 1898, whereby an agreement was consummated that served 
to transfer sovereignty to the United States.*7 When on June 19, 1934, a 
joint resolution was utilized to provide for membership of the United States 
in the International Labor Organization,®* the terms of the enactment de- 
clared that the President was authorized to accept membership “for the Gov- 
ernment of the United States of America” in the Organization. The 
President duly utilized the authority thus conferred upon him.®® 

Doubtless the President, uniting with the Congress through legislative 
enactment expressed in a joint resolution or otherwise, is enabled to go far in 
the field of agreement-making without violating the Constitution, and may 
probably go farther than the Executive has ever heretofore seen fit to proceed. 

% See, for example, Act of April 24, 1917, 40 Stat. 35; Act of Sept. 24, 1917, 40 Stat. 
288; Act of March 3, 1919, 40 Stat. 1309. 

33 See Act of Feb. 9, 1922, 42 Stat. 363, creating a “World War Foreign Debt Commis- 
sion” authorized under certain conditions to refund or convert obligations of foreign govern- 
ments held by the United States, and amendment thereof, Feb. 28, 1923, 42 Stat. 1325. 

* 5 Stat. 797. 

% See Proclamation of the President of Texas, April 15, 1845, British and Foreign State 
Papers, XX XIII, 267. 

% 9 Stat. 108. 37 30 Stat. 750. 38 48 Stat. 1182. 

39U. S. Treaty Series, No. 874. See, in this connection, James W. Garner, “Acts and 


Joint Resolutions of Congress as Substitutes for Treaties,”” AMERICAN JOURNAL OF INTER- 
NATIONAL Law, Vol. 29 (1935), p. 482. 
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There are, however, as has been noted, limits or checks upon such procedure, 
and they are believed to be apparent in the light of suggestions that the Su- 
preme Court has itself made in discussing what the United States may do 
within the constitutional plan for treaty-making. In the case of Missouri v. 
Holland,*” commonly known as the Migratory Birds Case, the Court was 
concerned with the scope of what the United States acting through the Fed- 
eral agency as represented by the President and Senate might achieve by 
treaty. In the discussion of that problem the Court through Mr. Justice 
Holmes emphasized the differing tests indicative of what the President and 
Senate might do (in the use of the full treaty-making power of the nation), 
and what the Congress might do. He said: 


Acts of Congress are the supreme law of the land only when made in 
pursuance of the Constitution, while treaties are declared to be so 
when made under the authority of the United States. It is open to 
question whether the authority of the United States means more than 
the formal acts prescribed to make the convention. We do not mean 
to imply that there are no qualifications to the treaty-making power; 
but they must be ascertained in a different way. It is obvious that there 
may be matters of the sharpest exigency for the national well being that 
an act of Congress could not deal with but that a treaty followed by 
such an act could. . . .*! 

Here is a definite warning that the President with the aid of Congress may not 
be able to achieve through agreement-making what he could achieve with the 
aid of the Senate in treaty-making, simply because the Congress in all that it 
does finds its powers defined or limited by the terms of the Constitution itself, 
whereas the President when codperating with the Senate in treaty-making 
seeks and needs no special authority from the terms of that instrument in 
binding the country to accept particular commitments, and finds himself 
checked by few restraints therein. 

Speaking parenthetically, it may be observed first, that the United 
States may exercise the full measure of its capacity to agree with other coun- 
tries (in so far as that capacity was unfettered by the adoption of the Consti- 
tution) through the Federal agency as exemplified in the President and the 
Senate; secondly, that in acting in behalf of the nation the President and the 
Senate find themselves subject to slight restraint, provided they do not at- 
tempt to agree to achieve what the Constitution obviously forbids, and sub- 
ject to the further provision that the matter sought to be regulated by treaty 
has a definite association with the international relations of the United 
States.*2 Here is the real and practical test today of the propriety of treaty- 
making as such in behalf of the United States. Is there the requisite associa- 
tion with the international relations of the United States? Thus it is that 


40 252 U. S. 416; AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 14 (1920), p. 459. 

“ Td., 433. 

42 See Hon. Charles E. Hughes, in course of a discussion before the American Society of 
International Law, April 26, 1929, Proceedings, 1929, 194-196. 
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numerous treaties to which the United States is already a party reveal the 
irrelevance of certain other considerations that might have a vital bearing 
upon the propriety or legality of agreement-making by Congressional action. 
Impressive instances are those where arrangements have imposed restrictions 
relative to local concerns of the several States of the Union, set forth in con- 
ventions whereby aliens have been permitted to take lands by devise or de- 
scent in those States; 4? and in others whereby foreign consular officers have 
been given the right to administer the estates of their countrymen dying in- 
testate in those States, a matter which in this country is primarily committed 
to State law.** In the consummation of such arrangements, and of others 
of kindred aspect, the circumstances that the agreement may restrict a State 
of the Union in matters of special concern to itself has not been a relevant 
consideration or a deterrent of accord. The chief reason for contracting has 
been the common or international end sought to be achieved, and the need or 
desirability of agreement as an instrument of achievement.*® 

The fullness and sufficiency of the authority confided in the President 
and thé Senate to conclude by treaty any agreement which the United States 
has not itself relinquished the capacity to accept, and which have often- 
times served to focus attention upon the power or capacity of the principal 
rather than upon the authority of the agency, have not been duplicated else- 
where. Thus, when the Congress enters the field of agreement-making in 
codperation with the President, it must look to the Constitution as the source 
of its authority; and by so doing it may find itself opposed by certain bar- 
riers when the objectives are restraints upon the domestic activities of the 
several States of the Union. It is not here sought to indicate what matters 
are of such local concern to those States that the Congress could not, as a 
participant in agreement-making, undertake to deal with them. Doubtless 
under the commerce clause of the Constitution as now interpreted, large au- 
thority may be found that suffices to permit Congressional agreement-making 
of vast potentialities.“ It is simply here sought to be emphasized that in 

43 See, for example, Art. V of convention with Switzerland of Nov. 25, 1850, Malloy’s 
Treaties, II, 1765; also, in this connection, Todok v. Union State Bank, 281 U. S. 449, 453, 
where it was declared to be an untenable view of the treaty-making power that treaties of 
the United States ‘‘could not affect the operation of the laws of the several States of the Union 
with respect to the inheritance of land.” 

“ See, for example, Art. XX XIX of treaty with Peru of July 26, 1851, Malloy’s Treaties, 
II, 1400; also, in this connection, Rocca v. Thompson, 223 U. S. 317, at 329. 

Thus according to Art. II of the treaty between the United States and Germany of 
Dee. 8, 1923, U. S. Treaty Series, No. 725: “With respect to that form of protection granted 
by National, State or Provincial laws establishing civil liability for injuries or for death, and 
giving to relatives or heirs or dependents of an injured party a right of action or a pecuniary 
benefit, such relatives or heirs or dependents of the injured party, himself a national of 
either of the High Contracting Parties and within any of the territories of the other, shall 
regardless of their alienage or residence outside of the territory where the injury occurred, 


enjoy the same rights and privileges as are or may be granted to nationals, and under like 
conditions.” 


“ See opinion of Chief Justice Hughes in behalf of the Court in the case of National 
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probing the depths of that authority the test must be looked for in the Con- 
stitution itself in special relation to the objectives sought to be accomplished, 
and that this test is a different and narrower one than that to be applied in 
ascertaining whether the President and Senate may through a treaty bind 
the United States to do or not to do a particular thing. 

Again, it may be suggested that the authority conferred by the Constitu- 
tion upon the Congress to participate in the making of international agree- 
ments gains no special elasticity in scope from the fact that what is done 
relates to international relations, if or when the objective is one which is con- 
temptuous of restrictions that are otherwise applicable. Thus, the bare as- 
sociation with international affairs and international interests which might 
and probably would oftentimes suffice to sustain the constitutionality of a 
treaty, might be quite inadequate to sustain an agreement based upon a joint 
resolution or other act of Congress which essayed to interfere with matters 
deemed by the Supreme Court to be of purely local concern to the several 
States of the Union. 

At the time of the adoption of the Constitution, as at present, the princi- 
pal class of international agreements through which States undertook to make 
their most important commitments were generally known as treaties or con- 
ventions. Hence, when the United States resolved through the adoption of 
the Constitution to confide the authority to make agreements referred to as 
treaties not only to the Federal agency of the Government, but also to two 
specified branches thereof whose common accord should be essential to the 
perfecting of an arrangement with a foreign country, there was an implication 
that agreements of such a type were to be dealt with in that way, and with the 
approval of the Senate as well as the President. There is a further reason in 
support of this conclusion. With ample provision made in the Constitution 
for the United States to enter into desired arrangements with other countries 
through the medium of treaties which were to be perfected by compliance 
with specified requirements, there was no room for the use of an equally com- 
prehensive plan permitting the use of an inconsistent alternative through 
which those requirements might be relaxed. Accordingly, if the door were 
left open—as it was—for the use of another procedure, it was only to be 
available when the agents to be employed in agreement-making (such as the 
Congress and the President working together) found it possible to exercise 
an authority which the Constitution itself conferred upon them. 

The experience of the United States has not thus far revealed an instance 
where the President has violated the requirements which his country under- 
took to lay down when it adopted that instrument as its fundamental law. 
It is not to be anticipated that a Secretary of State will ever be disposed to 
encourage the Executive to do so. 





Labor Relations Board v. Jones and Laughlin Steel Corporation, April 12, 1937, No. 419, 
October Term, 1936, 300 U. S.—. 





55 


The Present. In the name of the Society, I thank you, Mr. Hyde. 

Mr. Fraser, a member of the bar of Syracuse, has graciously consented 
to enlighten us upon the question of “The Constitutionality of the Executive 
Trade Agreements.” 


THE CONSTITUTIONALITY OF THE TRADE AGREEMENTS ACT 
OF 1934 


By Henry 8S. Fraser 
Of the Syracuse, N. Y., Bar 


I have been requested to deal with the question of the constitutionality 
of the recent Trade Agreements Act (48 Stat. 943) and of the agreements 
concluded thereunder with a number of foreign countries. It occurred to 
me that it might prove something of a novelty and therefore interesting to 
you if-my paper were presented in the form of a hypothetical “opinion” of a 
federal district court. In this way, we may assume a state of facts involv- 
ing a plaintiff and a defendant and thus deal with the problem in a practical 
manner. The jurisdictional questions incident to the raising of the constitu- 
tional issue are not inconsiderable, and since there would be little profit in 
discussing the constitutionality of the Trade Agreements Act apart from the 
possibility of an actual challenge of its validity, it seemed to me that close 


attention should also be given to matters of procedure. The hypothetical 
“opinion” will therefore first treat of the right of an American producer to 
test the validity of the statute. The “opinion” follows: 


District CouRT FOR THE SOUTHERN District or New YorK 
CONTINENTAL MANGANESE COMPANY, INC. 
Plaintiff, 
Vv. 


DONALD BROWN, COLLECTOR OF CUSTOMS, 
Defendant. 


Buank, D. J. This is a motion made by defendant before answer to 
dismiss for legal insufficiency the bill filed herein on January 6, 1937, praying 
that defendant Brown, Collector of Customs of the Port of New York, be 
permanently enjoined from permitting the entry at such port of certain 
designated manganese ore, containing in excess of 10 per centum of metallic 
manganese, upon the payment of any duty other or lower than as provided 
in paragraph 302 (a) of the Tariff Act of 1930 (46 Stat. 590, 609), then in 
force. The bill alleges, among other things, that the ore in question is about 
to be imported from Brazil, of which nation it is the product, by the Penn- 
sylvania Steel Corporation, a former purchaser of domestic manganese ore 
produced by plaintiff; that the defendant Collector intends to levy and col- 
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lect on the said importation a duty of 14 cent per pound on the metallic 
manganese contained in the ore as provided in the Reciprocal Trade Agree- 
ment between the United States and Brazil, signed on February 2, 1935, and 
effective on January 1, 1936 (49 Stat. 3808); that paragraph 302 (a) of the 
Tariff Act of 1930 requires the levy and collection of a duty of 1 cent per 
pound on the metallic manganese contained in ore imported from any foreign 
country, but that the defendant has refused and will continue to refuse to 
make the higher statutory levy or to make any levy or collection other than 
as provided in the said Trade Agreement; that as the direct result of the pro- 
posed importation at the reduced Trade Agreement rate, and of similar and 
numerous importations made in the immediate past and threatened in the 
immediate future, the business of the plaintiff, which consists wholly of the 
domestic production and sale of manganese and manganese ore, has come to 
a complete stoppage and that plaintiff will shortly become insolvent unless 
the relief prayed in the bill be granted; that the Trade Agreement is void and 
that the statute, commonly called the Trade Agreements Act (48 Stat. 943, 
approved June 12, 1934), purporting to authorize the same violates the Con- 
stitution on the ground that it attempts to confer upon the President alone 
the power to make treaties, and on other grounds hereinafter discussed; and 
that plaintiff has no adequate remedy at law. 

1. Jurisdiction. It is asserted that this plaintiff has no legal interest 
sufficient to support a standing in this Court for the reason that the bill of 
complaint does not show that plaintiff has been directly and substantially 
injured by the application of the challenged Act. Reference is made to the 
decisions of the Supreme Court in Frothingham v. Mellon, 262 U. S. 447, 
and Louisiana v. McAdoo, 234 U. 8. 627, as foreclosing the right of plaintiff 
to obtain a determination of the validity of the statute in question. 

Section 516 (b) of the Tariff Act of 1930 provides that an American 
manufacturer, producer, or wholesaler, who believes that the proper rate of 
duty is not being assessed, may file a complaint with the Secretary of the 
Treasury. If dissatisfied with the decision of the Secretary, such com- 
plainant may thereafter protest to the United States Customs Court and 
from that body may appeal to the Court of Customs and Patent Appeals. 
A further review by the Supreme Court in certain cases is possible by the 
grant of a writ of certiorari (Judicial Code, § 195). This entire system of 
procedure and relief, however, has been denied to a manufacturer, producer, 
or wholesaler by Section 2 of the amendment to the Tariff Act of 1930 enact- 
ing the Trade Agreements Act of 1934 (48 Stat. 943, 944). In that section 
it is specifically stated that the provisions of Section 516 (b) of the Tariff 
Act of 1930 “shall not apply to any article with respect to the importation of 
which into the United States a foreign trade agreement has been concluded 
pursuant to this Act, or to any provision of any such agreement.” 

Thus, all remedy and relief through special tribunals having been with- 
drawn by Congress, such relief as plaintiff may be entitled to must be sought 
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in a federal court of general jurisdiction. Does the bill in this case show that 
plaintiff has sustained, or will sustain, a substantial and direct injury as a 
result of the application of the Trade Agreements Act? As was said in 
Frothingham v. Mellon, supra (at p. 488), a party who invokes the power of a 
federal court under the Constitution “must be able to show not only that the 
statute is invalid but that he has sustained or is immediately in danger of sus- 
taining some direct injury as the result of its enforcement, and not merely 
that he suffers in some indefinite way in common with people generally.” 
In that case it was held that a taxpayer was without standing as such to 
enjoin the execution of a federal appropriation act on the ground that it is 
invalid and will result in taxation for illegal purposes, thereby increasing the 
burden of future taxation and taking such taxpayer’s property without due 
process of law. In denying relief the Supreme Court pointed out the dis- 
tinction between the status of a resident taxpayer of a municipal corporation 
and a taxpayer of the United States to the federal government. In the latter 
situation the taxpayer’s interest in the funds of the Treasury is shared with 
millions of others, is comparatively minute, and the effect upon future taxa- 
tion, of any payments out of Treasury moneys, is so uncertain and remote as 
not to afford a basis for equitable relief. 

Similarly, in the case of Louisiana v. McAdoo, supra, relied upon by the 
defendant, the Supreme Court held that a State in the capacity of a pro- 
ducer of sugar by convict labor was without standing to file an original peti- 
tion in such Court against the Secretary of the Treasury to review his official 
judgment as to the rate of duty to be exacted on importations of Cuban 
sugar. It was contended by the State that the action of the Secretary in 
instructing customs officers to admit Cuban sugar after March 1, 1914, at a 
reduction of 20% of the rate effective on that date, was arbitrary, illegal, and 
unjust, and would work irreparable injury to the State of Louisiana unless 
the collection of such duties were enjoined, and the higher duty exacted in- 
stead. It was clear in that case that the State of Louisiana as a small sugar 
producer did not have a definite and distinct interest in whether the tariff on 
sugar was too high or too low. There was no constitutional question in- 
volved and no demonstration of authority or consent from Congress to bring 
such an original bill which, in effect, constituted a suit against the United 
States. Moreover, the State of Louisiana was found to be seeking a review 
of the exercise of the Secretary’s judgment and discretion; in such a situation 
the Court was bound to refuse to substitute its judgment for that of the offi- 
cial intrusted by law with its execution. 

Obviously, the considerations requiring the decisions in the foregoing 
cases are absent here. In the first place, the plaintiff in the case at bar has 
invoked the protection of constitutional guaranties alleged to be directly 
infringed by a federal statute. In such a case due process requires that 
every man shall have the protection of his day in court, and the benefit of the 
general law, so that every person shall hold his property under the protection 
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of the general rules governing society in the United States. Truaz v. Corri- 
gan, 257 U.S. 312, 332. In the second place, there can be no doubt that the 
plaintiff’s injury is direct and substantial. The defendant claims that the im- 
mediate cause of the harm to plaintiff is not the lowered duty itself, but the 
competition of the foreign manganese. This view, however, invites the Court 
to shut its eyes to the plain and practical fact that the importation of the for- 
eign mineral at a duty only one-half that established by Congress in the Tar- 
iff Act of 1930 has immediately operated to stifle plaintiff's enterprise. The 
allegations in the bill, which for present purposes must be taken as true (The 
Pep Boys etc. v. Pyroil Sales Co., 299 U.S. 198; Lamb v. Cheney & Son, 227 
N. Y. 418), show that, although less than 15% of manganese imports enters 
the United States from Brazil and the chief supplies come from Russia, the 
Gold Coast, and British India, the reduction of the duty to Brazil in the 
reciprocal trade agreement is automatically generalized to all countries of 
the world by the provision in the challenged statute that the duties pro- 
claimed by the President to carry out any foreign trade agreement ‘shall 
apply to articles the growth, produce, or manufacture of all foreign countries, 
whether imported directly, or indirectly’ (48 Stat. 943, 944). Plaintiff’s 
allegations further show that the deposits of manganese ore in the United 
States are of a very low grade and can not be worked under present methods 
to sell at a profit in competition with the Russian, African, and Far Eastern 
ores if the latter are importable at the lower duty stipulated in the Brazilian 
trade agreement. Statistics and statements are also set forth in plaintiff’s 
bill to show that the amount of manganese used in the United States is small 
but that the mineral is vital in the manufacture of steel and is listed by the 
War Department as a war necessity. From these facts, which, as has been 
said, must be taken as admitted by the motion to dismiss, it seems clear that 
the plaintiff has shown a direct and substantial injury such as will give it the 
right to challenge the constitutionality of the statute and the trade agreement 
consummated thereunder. 

2. The question of the validity of the Act. The Trade Agreements Act, 
quoted in full in the margin,' provides that for the purpose of expanding 


1 Be tt enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the Tariff Act of 1930 is amended by adding at the end of title 
III the following: 


“Part III—PrRomorTIOoN OF FOREIGN TRADE 


“Sec. 350. (a) For the purpose of expanding foreign markets for the products of the 
United States (as a means of assisting in the present emergency in restoring the American 
standard of living, in overcoming domestic unemployment and the present economic depres- 
sion, in increasing the purchasing power of the American public, and in establishing and 
maintaining a better relationship among various branches of American agriculture, industry, 
mining, and commerce) by regulating the admission of foreign goods into the United States 
in accordance with the characteristics and needs of various branches of American production 
so that foreign markets will be made available to those branches of American production 
which require and are capable of developing such outlets by affording corresponding market 
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foreign markets and thereby restoring the “American standard of living,”’ in- 
creasing employment, and overcoming the economic depression, the Presi- 
dent may for three years (since extended for three additional years by H. J. 
Res. 96, approved March 1, 1937) enter into trade agreements with foreign 
governments or instrumentalities thereof, and proclaim such modifications of 
existing duties and other import restrictions as are required or appropriate to 
carry out the trade agreements, whenever he finds as a fact that such existing 
duties or other import restrictions of the United States or any foreign coun- 
try “are unduly burdening and restricting the foreign trade of the United 
States and that the purpose above declared will be promoted” by means of 
such trade agreements. The Act limits the modification of existing rates to 
50% upward or downward, and forbids the transfer of any article between 
the dutiable and free lists. An unconditional most-favored-nation clause 
applies to all countries any duties modified by a trade agreement, with the 
proviso that the President may suspend the application of the new rates to 
any country which, in his opinion, discriminates against American commerce 
so as to tend to defeat the purposes set forth in the Act. The President may 
also terminate in whole or in part any proclamation he has issued. 





opportunities for foreign products in the United States, the President, whenever he finds as a 
fact that any existing duties or other import restrictions of the United States or any foreign 
country are unduly burdening and restricting the foreign trade of the United States and that 
the purpose above declared will be promoted by the means hereinafter specified, is authorized 
from time to time— 

(1) To enter into foreign trade agreements with foreign governments or instrumental- 
ities thereof; and 

“(2) To proclaim such modifications of existing duties and other import restrictions, or 
such additional import restrictions, or such continuance, and for such minimum periods, of 
existing customs or excise treatment of any article covered by foreign trade agreements, as 
are required or appropriate to carry out any foreign trade agreement that the President has 
entered into hereunder. No proclamation shall be made increasing or decreasing by more 
than 50 per centum any existing rate of duty or transferring any article between the dutiable 
and free lists. ‘The proclaimed duties and other import restrictions shall apply to articles the 
growth, produce, or manufacture of all foreign countries, whether imported directly, or in- 
directly: Provided, That the President may suspend the application to articles the growth, 
produce, or manufacture of any country because of its discriminatory treatment of American 
commerce or because of other acts or policies which in his opinion tend to defeat the purposes 
set forth in this section; and the proclaimed duties and other import restrictions shall be in 
effect from and after such time as is specified in the proclamation. The President may at 
any time terminate any such proclamation in whole or in part. 

“(b) Nothing in this section shall be construed to prevent the application, with respect 
to rates of duty established under this section pursuant to agreements with countries other 
than Cuba, of the provisions of the treaty of commercial reciprocity concluded between the 
United States and the Republic of Cuba on December 11, 1902, or to preclude giving effect 
to an exclusive agreement with Cuba concluded under this section, modifying the existing 
preferential customs treatment of any article the growth, produce, or manufacture of Cuba: 
Provided, That the duties payable on such an article shall in no case be increased or decreased 
by more than 50 per centum of the duties now payable thereon. 

“(c) As used in this section, the term ‘duties and other import restrictions’ includes (1) 
rate and form of import duties and classification of articles, and (2) limitations, prohibitions, 
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Before any trade agreement is concluded, reasonable public notice must 
be given of the intention to negotiate, in order that any interested person 
may have an opportunity to present his views to the President, or to such 
agency as the President may designate, under such rules and regulations as 
the President may prescribe. The President is also required, before con- 
cluding any such agreement, to seek information and advice with respect 
thereto from the Tariff Commission, the Departments of State, Agriculture, 
and Commerce, and from such other sources as he may deem appropriate. 
All agreements entered into must be terminable, upon due notice to the for- 
eign government concerned, after three years, and if not then terminated, 
they are to be subject to termination thereafter on not more than six months’ 
notice. 


From this outline of the Act, it is clear that Congress has attempted to 
delegate to the President the power to enter into executive agreements with 
foreign nations increasing or decreasing, within the defined limits, the duties 
on imports as fixed by the Tariff Act of 1930. The statute under challenge 


charges, and exactions other than duties, imposed on importation or imposed for the regula- 
tion of imports.” 

Sec. 2. (a) Subparagraph (d) of paragraph 369, the last sentence of paragraph 1402, 
and the provisos to paragraphs 371, 401, 1650, 1687, and 1803 (1) of the Tariff Act of 1930 
are repealed. The provisions of sections 336 and 516 (b) of the Tariff Act of 1930 shall not 
apply to any article with respect to the importation of which into the United States a foreign 
trade agreement has been concluded pursuant to this Act, or to any provision of any such 
agreement. The third paragraph of section 311 of the Tariff Act of 1930 shall apply to any 
agreement concluded pursuant to this Act to the extent only that such agreement assures to 
the United States a rate of duty on wheat flour produced in the United States which is 
preferential in respect to the lowest rate of duty imposed by the country with which such 
agreement has been concluded on like flour produced in any other country; and upon the 
withdrawal of wheat flour from bonded manufacturing warehouses for exportation to the 
country with which such agreement has been concluded, there shall be levied, collected, and 
paid on the imported wheat used, a duty equal to the amount of such assured preference. 

(b) Every foreign trade agreement concluded pursuant to this Act shall be subject to 
termination, upon due notice to the foreign government concerned, at the end of not more 
than three years from the date on which the agreement comes into force, and, if not then 
terminated, shall be subject to termination thereafter upon not more than six months’ notice. 

(c) The authority of the President to enter into foreign trade agreements under section 
1 of this Act shall terminate on the expiration of three years from the date of the enactment 
of this Act. 

Sec. 3. Nothing in this Act shall be construed to give any authority to cancel or reduce, 
in any manner, any of the indebtedness of any foreign country to the United States. 

Sec. 4. Before any foreign trade agreement is concluded with any foreign government 
or instrumentality thereof under the provisions of this Act, reasonable public notice of the 
intention to negotiate an agreement with such government or instrumentality shall be given 
in order that any interested person may have an opportunity to present his views to the 
President, or to such agency as the President may designate, under such rules and regula- 
tions as the President may prescribe; and before concluding such agreement the President 
shall seek information and advice with respect thereto from the United States Tariff Com- 
mission, the Departments of State, Agriculture, and Commerce and from such other sources 
as he may deem appropriate. 
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does not envisage the submission of any such agreement to the Senate for its 
advice and consent as is required in the case of treaties by Article II, Section 
2, of the Constitution. Thus the first question to arise in respect of these 
agreements is whether they are treaties in the constitutional sense; if so, the 
further question will arise whether it is permissible for the Senate to give its 
consent in advance of the negotiation of a treaty, and if permissible, whether 
such consent was concurred in by two-thirds of the Senators present on the 
occasion of the vote on the Trade Agreements Act. If it should be found, on 
the other hand, that these executive agreements are not treaties in the con- 
stitutional sense and do not therefore require approval by the Senate, the 
question will arise whether Congress can delegate to the President the 
powers conferred by the Act in question, and if so, whether sufficient stand- 
ards for his guidance have been set up. 

Is the reciprocal trade agreement with Brazil a treaty in the constitu- 
tional sense? The name by which an instrument is designated is, juridically 
speaking, an immaterial matter. The Court determines from the essence of 
an instrument what is its true nature and legal effect. There is no rule in 
international law which requires a treaty to be labelled with any particular 
name or title. The great variety of words used to designate instruments 
which admittedly constitute treaties, such as, ‘“‘convention,” “accord,” 
“pact,” ““covenant,”’ etc., serves to show that the designation of the instru- 
ments under the challenged Act as “agreements” is not conclusive that they 
are merely executive agreements of the familiar type which do not require 
the advice and consent of the Senate. (See Harvard Research in Inter- 
national Law, “Law of Treaties,” p. 710 et seg.) Moreover, under Ameri- 
can municipal practice, the name given to an instrument executed by the 
United States and a foreign government is likewise not determinative. For 
example, in the heading of the treaty of peace and commerce between the 
United States and Colombia in 1824, the instrument is styled a ‘‘conven- 
tion,” but the preamble adds the word “treaty,” and in Article 31 the in- 
strument is referred to six times as a “treaty.”” However, in the presidential 
message of February 21, 1825, in the Senate resolution of March 3, 1825, in 
both instruments of ratification, in the certificate of exchange of ratifications, 
and in the proclamation, the instrument is referred to as a “convention.” 
(Hunter Miller, Treaties and other International Acts of the United States of 
America, Vol. 3, p. 188.) It follows that an instrument styled an “agree- 
ment’’ may be a treaty both in an international and a constitutional sense. 

In determining whether the “agreements” authorized by the Trade 
Agreements Act are treaties in the constitutional sense or are executive 
agreements, it is necessary briefly to examine the development of the latter in 
our diplomatic history. 

Very early in our national life the President had recourse to inter- 
national agreements of a formal kind, without first resorting to the treaty- 
making process. In 1817, an agreement with Great Britain for the limita- 
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tion of naval armaments on the Great Lakes was made and carried into ef- 
fect by the executive, though it was later submitted to the Senate. (J. B. 
Moore, A Digest of International Law, Vol. V, pp. 214-215, 323.) 

In 1882, the executive effected, independently of any act of Congress, an 
arrangement with Mexico, by means of an exchange of notes, for the passage 
of troops of either country across the border when pursuing Indians. (For. 
Rel. 1882, pp. 419, 421, 426.) 

Another example of a purely executive agreement was the protocol 
entered into with Spain in 1898 providing for an armistice and stipulating as 
to the evacuation of Cuba, Porto Rico, and other islands in the West Indies, 
and their cession to the United States. The Supreme Court, however, held 
this executive agreement ineffectual to terminate the state of war which, in 
law, continued until the ratification of the treaty of peace. Hijo v. United 
States, 194 U. S. 315. 

Examples of executive agreements pursuant to acts of Congress are 
numerous. Prior to 1872, postal conventions with foreign nations were 
submitted to the Senate for approval, but in that year a statute (17 Stat. 
283) was enacted providing that the postmaster general “by and with the 
advice and consent of the President may negotiate and conclude postal trea- 
ties or conventions.” (Sec. 167.) Since that time such procedure has been 
followed. 

More recently, there has been a large number of executive agreements 
relating to a variety of subjects, e.g., quarantine inspection of vessels, ex- 
emption of pleasure yachts from navigation dues, ship measurement certifi- 
cates, issuance of licenses to pilots, admission of civil aircraft, pecuniary 
claims, etc., etc. Some of these agreements were concluded under authority 
of statutes and others were purely executive in origin. (See summary by 
Green H. Hackworth, “Legal Aspects of Trade Agreements Act of 1934—I,” 
American Bar Association Journal, Vol. XXI, p. 570 et seq.) 

The nearest approach to the foreign trade agreement, such as is involved 
in the case at bar, is found in the commercial arrangements made under the 
Tariff Acts of 1890 and 1897. Section 3 of the Act of 1890 (26 Stat. 567, 612) 
authorized the President to suspend by proclamation the privilege of import- 
ing certain named commodities duty-free from countries whose tariffs on the 
agricultural or other products of the United States he deemed to be “‘recip- 
rocally unequal and unreasonable.” This section was taken by the execu- 
tive branch to imply the power to conclude reciprocal trade arrangements, 
and eleven were accordingly made and proclaimed. (Brazil, 26 Stat. 1563; 
Spain, 27 Stat. 982; Dominican Republic, ibid., 986; Salvador, ibid., 996, 
1056; Great Britain as to certain colonies, ibid., 999; Germany, ibid., 1004; 
Nicaragua, ibid., 1009; Honduras, ibid., 1023; Guatemala, ibid., 1025; Aus- 
tria-Hungary, ibid., 1026.) The section was repealed by the Tariff Act of 
1894 (28 Stat. 509, 569, Sec. 71). 

The Tariff Act of 1897 (30 Stat. 151) went further than the 1890 Act in 
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respect of trade agreements negotiated by the President. Section 3 of the 
Act of 1897 expressly authorized the President to enter into commercial 
agreements with foreign countries producing certain enumerated articles, 
when reciprocal concessions might be obtained; this section also empowered 
the President, upon the conclusion of any such agreement, to suspend by 
proclamation the regular duties on such articles and subject them to special 
rates set forth in the section. Under this section a number of agreements 
were negotiated and concluded. (France, 30 Stat. 1774, 35 Stat. 2178; Ger- 
many, 31 Stat. 1978, 34 Stat. 3192, 35 Stat. 2140; Italy, 31 Stat. 1979, 36 
Stat. 2492; Portugal, 31 Stat. 1913, 34 Stat. 3268; Bulgaria, 34 Stat. 3231; 
Spain, 34 Stat. 3227, 35 Stat. 2229; Switzerland, 34 Stat. 3185; Great Britain, 
35 Stat. 2163; Netherlands, 35 Stat. 2199.) Such agreements were later 
terminated by the Tariff Act of 1909 (36 Stat. 11, 83, Sec. 4). 

Section 4 of the Tariff Act of 1897 envisaged reciprocal trade pacts of a 
more inclusive nature than those provided for in Section 3 aforesaid, and 
authorized the President to negotiate with foreign governments in respect of 
any goods, wares, and merchandise of, or to be imported into, the United 
States. However, the instruments under Section 4 were termed treaties and 
were explicitly subject to approval by the Senate in accordance with the con- 
stitutional mandate. (See reciprocity convention with Cuba, 33 Stat. 2136.) 

The historical development of the executive agreement in our diplo- 
matic practice, both with and without prior legislative sanction or authority, 
clearly demonstrates that such agreements, on the whole, have related to 
relatively minor or at least non-controversial subjects. As the economic 
life of the world grew increasingly complex during the nineteenth and twen- 
tieth centuries, it became evident that many routine matters involving inter- 
national agreements, arrangements, modi vivendi, etc., could not in practice 
be submitted to the Senate without embarrassing and unduly delaying the 
ordinary conduct of our foreign relations. The practicalities of the situation 
have been recognized by both houses of Congress, as is shown by an examina- 
tion of legislation, some of which has been indicated above, authorizing inter- 
national agreements short of treaties requiring senatorial approval. Thus it 
has come about that numerous subjects are customarily handled through 
executive agreements. 

Tariff-making, however, has always been considered a function of the 
legislative branch of government; this view is based upon the power of Con- 
gress under the Constitution to lay and collect duties and to regulate com- 
merce with foreign nations (Const., Art. I, Sec. 8, cl. 1 and 3). Although 
Congress has on several occasions, beginning with a statute in 1794 (1 Stat. 
372), delegated to the President the right to lay an embargo or to suspend or 
revive the statutory duties on imports (legislation reviewed in Field v. Clark, 
143 U.S. 649; Panama Refining Co. v. Ryan, 293 U.S. 388; and United States 
v. Curtiss-Wright Export Corp., 299 U. S. 304), such legislation, until the 
Tariff Act of 1897, did not contemplate the making of international trade 
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agreements. The said statutes, prior to the year 1897, merely authorized 
unilateral executive action, which, to be sure, would have repercussions 
abroad, but which would not involve the making of an international com- 


The difference between the Trade Agreements Act of 1934, authorizing 
the making of commercial agreements by the President alone, and the type of 
statute conferring power upon him to act unilaterally, is well illustrated in 
the decision of the Supreme Court in Field v. Clark, supra. In that case, 
Section 3 of the Tariff Act of 1890 was challenged as unconstitutionally dele- 
gating legislative and treaty-making powers to the President. The Court in 
upholding the statute pointed out that it did not confer upon the chief execu- 
tive the power to make any law or treaty, but merely empowered him to sus- 
pend the free introduction of certain stated articles, the production of any 
country which he found in fact to be imposing unequal and unreasonable 
duties on the importation of American products. Mr. Justice Harlan, writ- 
ing for the majority, said (pp. 692-3, 694): 


For the purpose of securing reciprocal trade with countries producing 
and exporting sugar, molasses, coffee, tea and hides, Congress itself 
determined that the provisions of the act of October 1, 1890, permitting 
the free introduction of such articles, should be suspended as to any 
country producing and exporting them, that imposed exactions and du- 
ties on the agricultural and other products of the United States, which 
the President deemed, that is, which he found to be, reciprocally un- 
equal and unreasonable. Congress itself prescribed, in advance, the 
duties to be levied, collected and paid, on sugar, molasses, coffee, tea or 
hides, produced by or exported from such designated country, while the 
suspension lasted. Nothing involving the expediency or the just opera- 
tion of such legislation was left to the determination of the President. 
The words “he may deem,” in the third section, of course, implied that 
the President would examine the commercial regulations of other coun- 
tries producing and exporting sugar, molasses, coffee, tea and hides, and 
form a judgment as to whether they were reciprocally equal and reason- 
able, or the contrary, in their effect upon American products. But 
when he ascertained the fact that duties and exactions, reciprocally un- 
equal and unreasonable, were imposed upon the agricultural or other 
products of the United States by a country producing and exporting 
sugar, molasses, coffee, tea or hides, it became his duty to issue a proc- 
lamation declaring the suspension, as to that country, which Congress 
had determined should occur. He had no discretion in the premises 
except in respect to the duration of the suspension so ordered. But that 
related only to the enforcement of the policy established by Congress. 
As the suspension was absolutely required when the President ascer- 
tained the existence of a particular fact, it cannot be said that in ascer- 
taining that fact and in issuing his proclamation, in obedience to the 
legislative will, he exercised the function of making laws. Legislative 
power was exercised when Congress declared that the suspension should 
take effect upon a named contingency. What the President was re- 
quired to do was simply in execution of the act of Congress. It was not 
the making of law. He was the mere agent of the law-making depart- 
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ment to ascertain and declare the event upon which its expressed will 

was to take effect. It was a part of the law itself as it left the hands of 

Congress that the provisions, full and complete in themselves, permit- 

ting the free introduction of sugar, molasses, coffee, tea and hides, from 

particular countries, should be suspended, in a given contingenc » and 
that in case of such suspensions certain duties should be impose 

What has been said is equally applicable to the shied that the 
third section of the act invests the President with treaty-making power. 

See also, to like effect, Hampton & Co. v. United States, 276 U. S. 394, 
involving the so-called flexible tariff provision of the Tariff Act of 1922. 

In 1897, as has been said, a tariff act for the first time purported ex- 
pressly to authorize executive trade agreements. One of the agreements 
concluded thereunder was involved in the case of Altman & Co. v. United 
States, 224 U. S. 583. The Supreme Court there held that the reciprocal 
agreement with France (30 Stat. 1774) was a “treaty” within the meaning 
of the Circuit Court of Appeals Act (26 Stat. 826) providing for direct ap- 
peals to the Supreme Court from the Circuit Court in any case in which the 
constitutionality of any law of the United States, or the validity or construc- 
tion of any treaty, was drawn in question. A motion having been made by 
the Solicitor General to dismiss the appeal, it was necessary for the Supreme 
Court to decide whether Congress had intended by the use of the word 
“treaty” in the Circuit Court of Appeals Act to include agreements such as 
the one in question made with France. The validity of the pertinent pro- 
visions of the Tariff Act of 1897 or of the French agreement was not ques- 
tioned by counsel at any stage of the proceedings, and the holding involved 
solely a matter of statutory construction. The Court emphasized the fact 
that from an international point of view the agreement was a treaty, and 
nothing was found in the statute to indicate that Congress had intended the 
word to be taken in a more limited sense. The case is clearly not authority 
for the constitutionality of executive trade agreements. 

It will be of interest next to note the history of treaties relating to recip- 
rocal trade. In 1854, the first significant and comprehensive reciprocity 
treaty was made with Great Britain acting chiefly on behalf of Canada (10 
Stat. 1089); it was duly approved by the Senate and enabling acts were 
passed (10 Stat. 587, 632). A similar reciprocity treaty was concluded with 
Hawaii in 1875 (19 Stat. 625). A third such treaty was made with Cuba in 
1903 (33 Stat. 2136) and remained in effect until 1934, when a reciprocal 
trade agreement (49 Stat. 3559) was concluded under the Act now at bar. 

As previously indicated, the first legislation contemplating the conclu- 
sion of reciprocity treaties was Section 4 of the Tariff Act of 1897. That 
section envisaged broad reciprocal treaties affecting tariff rates—compacts 
embracing subject-matter akin to that covered in the agreements negotiated 
under the Trade Agreements Act of 1934. It is significant that the consent 
of the Senate was expressly provided for (30 Stat. 151, 204-5). Similarly in 
the Tariff Act of 1913, the President was empowered to enter into trade 
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agreements with foreign nations, provided, however, that such agreements 
“before becoming operative shall be submitted to the Congress of the United 
States for ratification or rejection.” (38 Stat. 114, 192.) 

It is thus apparent that, prior to the Act of 1934, broad reciprocal trade 
treaties of the type of the agreement with Brazil, under challenge in the in- 
stant case, were not made except with the advice and consent of the Senate. 

From all of the above, and upon reason as well as authority, the Court 
concludes that the instrument embracing the present agreement with Brazil, 
annexed to the bill of complaint as Exhibit A, must, in order to be effective 
in law, have been approved by the Senate as a treaty within the intent of 
Article II, Section 2, of the Constitution. 

Was such approval had in this case? The answer involves the inquiry 
whether it is permissible for the Senate to give its consent in advance of the 
negotiation of a treaty, and if permissible, whether such consent was con- 
curred in by the necessary number of members voting to pass the Trade 
Agreements Act of 1934. 

The Court holds that the Senate may not give its advice and consent 
prior to the submission to it of a definite instrument proposed by the Presi- 
dent for approval as a treaty. Since the President is intended by the Con- 
stitution to have direct and sole control of the external relations of the 
nation, and may alone negotiate treaties (United States v. Curtiss-Wright Ex- 
port Corporation, supra), it follows that the framers of the Constitution, when 
they drafted the clause dealing with the making of treaties, intended the 
President to take the initiative in the steps looking toward the conclusion of a 
treaty. The Senate is powerless to approach a foreign government. The 
orderly course necessarily prescribes that in the case of treaties, the Senate 
know definitely and in minute detail precisely what it is proposed to bind 
this government to do or to refrain from doing. Any other procedure would 
obviously be pregnant with the utmost danger. When it is proposed to make 
a treaty, an important contract of perhaps vital consequence to the nation, 
the drafters of the Constitution clearly intended that the duly elected mem- 
bers of the Senate,who are in office at the time such proposal is under debate, 
should be the persons to vote on the question in the light of all the facts 
then confronting the nation. No contemporaneous authority, it is believed, 
could be found to support the theory of senatorial consent to a treaty to be 
negotiated in the future. Every intendment of the Constitution and every 
canon of sound statecraft compel a contrary conclusion. 

Wholly apart, however, from what has just been said, the Trade Agree- 
ments Act of 1934 was not passed in the Senate by the number necessary to 
give consent to a treaty. The bill passed the Senate on June 4, 1934, with 
57 yeas, 33 nays, and 6 not voting (Congressional Record, 73rd Cong., 2nd 
Sess., p. 10395). It is thus evident that two-thirds of the members present 
did not concur, so that the vote was ineffectual under the Constitution for 
the approval of a treaty. 
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The foregoing conclusions render unnecessary a consideration of the 
question of the delegation of legislative power, discussed in the briefs. 
Motion denied; no costs. 


The Preswent. I have the very great pleasure of introducing Miss 
Phoebe Morrison, of the Yale University Law School, who will discuss “The 
Embargo Clause.” 


THE EMBARGO CLAUSE IN THE TRADE AGREEMENTS 


By PHorBe Morrison 
Yale University Law School 


In practically all of the trade agreements which have been signed under 
the authority of the Act of June 12, 1934, there is found a stipulation that 
the provisions of the agreement shall not be construed to prevent the adop- 
tion of certain domestic prohibitions and regulations. The national control 
which is thus recognized as a special case includes police and sanitary regula- 
tions, rules governing the export of gold and silver, and the control of the ex- 
port trade in “arms, ammunition and implements of war, and, in exceptional 
circumstances, all other military supplies.”2 The first two fields of national 
action already have an established place in both bilateral and multilateral 
treaties on commercial subjects. The third represents a twentieth century 
innovation. 

The need for domestic control of the munitions traffic in general has been 
acknowledged in treaty practice only in post-war years. Prior to that time, 
the Great Powers had contended that, in times of peace, their citizens could 
maintain an open market for such commodities, except when the destination 
of the consignment was certain backward areas. When the desire to control 
the flow of war-making material manifested itself at the close of the Euro- 
pean war, and multilateral treaties were drafted for that purpose, they re- 
ferred only to the trade in arms, ammunition and implements of war.* The 
Pan American treaty on rights and duties of states in case of civil strife used 


148 Stat. 943. ? This has also appeared as “other materials needed in war.” 

3 The Brussels Act of July 2, 1890, regulated trade as to Africa. A protocol of July 22, 
1908, set up a like control for Eastern Equatorial Africa. A special agreement of Dec. 13, 
1906, dealt with it as to Abyssinia. Hudson, International Regulation of the Trade in and 
Manufacture of Arms and Ammunition (73rd Cong., 2d Sess., Senate committee print, 1935), 
5-6. 

4On Sept. 10, 1919, a multilateral treaty on the control of the arms trade was signed. 
This convention never became effective, although by informal agreements its rules had some 
application. Hudson, op. cit., 9-11; Toynbee, Survey of International Affairs 1920-1923 
(1925), 391-392. It was replaced in 1925 by another multilateral convention signed at 
Geneva. The United States has signed and ratified this convention. Hudson, op. cit., 
14-15. 
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the phrase “arms and war materials.”*> However great the popular condem- 
nation of the accumulation of such supplies may have been, these treaties 
did not receive rapid ratification. They remained the expression of a desire 
which had no connection with practical political and economic life. 

The expansion of the proposed control from arms, ammunition and imple- 
ments of war to include “in exceptional circumstances, all other military 
supplies” did not penetrate multilateral treaties governing ordinary commer- 
cial relations until 1927. It then appeared in the treaty on the abolition of 
import and export prohibitions which was signed at Geneva. While the 
United States ratified this treaty,® ratification was later withdrawn because of 
the general failure to adhere to the system outlined in the treaty.? How- 
ever, the phrase in its expanded sense had made earlier appearances in bilateral 
treaties of a commercial nature. For example, it was used in the first treaty 
of commerce signed after the war between Great Britain and Germany ® 
and has appeared in other British commercial treaties ® as well as in those 
of other Powers.!° 

In view of the continued effort to secure direct action in the control of 
the arms traffic through multilateral treaties, and in view of the growing 
practice of including this expansive phrase in commercial treaties, it may 
well be asked how much domestic control could be exercised under the phrase 
“arms, ammunition and implements of war, and, in exceptional circumstances, 
all other military supplies.” It falls into two sections when considered in 
the light of past international practice. 

The first is concerned solely with the definition of “arms, ammunition and 
implements of war.” For American purposes, this has a meaning which is 
thoroughly crystallized. The experience which has produced the definition 
is entirely divorced from considerations of trade in times of peace and is con- 
nected with our neutrality policy.11 In this connection, the Department of 
Justice has repeatedly held that “arms, ammunition and implements of war” 
refer only to weapons used to destroy human life, and to articles connected 
with their maintenance and repair.!? That is, it has ruled that the prohibi- 


5 Havana Convention on Civil Strife, Treaty Series No. 814, Art. 1 (3). 

* Ratification notified Oct. 23, 1929, Treaty Information Bulletin, Oct., 1929, 23-24. 

7 Press Releases, IX, 18 (notified June 29, 1933). 

8 Art. 10, para. 2(c), British Treaty Series, 1925, No. 45. 

9 See, for example, the treaty with the Serb-Croat-Slovene Kingdom, Art. 9, para. 
2(c), British Treaty Series, 1928, No. 6. 

10 See, for example, the commercial treaty of Feb. 28, 1928, between France and Bel- 
gium, Art. 12, para. 2 (3), 72 League of Nations Treaty Series 61, 71: that of July 2, 1928, 
between France and Czechoslovakia, Art. 5, para. 2 (3), 99 League of Nations Treaty Series, 
107, 111. 

1 In the Joint Resolution of March 14, 1912, 37 Stat. 630, and that of Jan. 31, 1922, 42 
Stat. 361, the phrase is “arms and munitions of war.” In the Act of Aug. 31, 1935, 49 Stat. 
1081, the phrase was changed to “arms, ammunition and implements of war.” 
expression is found in the neutrality legislation recently before Congress. 

12 See the opinion of the Attorney General of March 25, 1912, 29 Op. 375-379; that of 
May 20, 1912, id., 414; that of April 20, 1912, id., 394; that of Nov. 18, 1912, id., 570; that 
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tion went only to guns, the essential parts of guns, warships, submarines, 
and ammunition and the equipment for those military agencies. The De- 
partment of State has concurred in this view. The National Munitions Con- 
trol Board, which is now intrusted with the solution of these problems, has 
used primarily the definitions laid down in the 1925 multilateral treaty on the 
arms traffic—and these definitions deal primarily with instruments which 
destroy life.1% 

At the present time, the British export trade in munitions is subject to 
license under the Arms Export Prohibition Order, 1931.14 The articles cov- 
ered in this regulation are again essentially the death-dealing instruments 
included in the American definitions. 

These two systems of administration of the meaning of “arms, ammuni- 
tion and implements of war” offer concrete evidence as to the scope of the 
domestic control which may legitimately be expected under this part of the 
exception contained in the trade agreements. The difficulties lie rather 
in the construction of “war materials,” “military supplies,” and the equiva- 
lent phrases. In its consideration of the recent neutrality legislation, Con- 
gress did not attempt to make any classified definition, or even a decisive 
indication of the fields to be controlled under such terms. American experi- 
ence, therefore, offers little clue as to what restrictions upon the free flow of 
international trade will be attempted in the administration of such a term. 

On the other hand, the practice of the League of Nations offers considera- 
ble evidence as to the economic content of the term “war materials.” The 
question of the control of the private manufacture of munitions and war 
materials was raised in the League of Nations in 1920, when the Brazilian 
member of the Sixth Commission urged that these things be made a matter 
of state monopoly.’*® In a report of February 25, 1921, on the Assembly’s 
resolution on this issue, the military importance of industrial mobilization 
was stressed. At the same time, it was pointed out that it would be ex- 
tremely difficult to set up measures of control on war materials which would 
be “efficient and acceptable” to all the governments concerned.’? The 
search for a definition of terms was then begun. On May 17, 1922, following 





of Jan. 8, 1913, 30 Op. 9; that of Aug. 11, 1913, id., 213; that of Oct. 6, 1913, id., 227; and 
that of March 3, 1920, 32 Op. 132-135. 

13 Laws and Regulations Administered by the Secretary of State Governing the Inter- 
national Traffic in Arms, Ammunition and Implements of War (Washington, 1936), passim. 

4 1931 British Stat. Rules, 252. This control was begun during the World War and 
has continued ever since, according to Mr. Runciman, 266 Parl. Deb. (5th ser.) 1757 (June 
7, 1932). 

15 See, for example, the list for which export license is required, 132 Board of Trade 
Journal, 526-527 (Apr. 5, 1934); see also Report of the Royal Commission on the Private 
Manufacture of and Trading in Arms (1935-1936) (London, 1936), 69; and also the testi- 
mony of W. B. Brown, of the Board of Trade on Nov. 27, 1935, Minutes of Evidence Taken 
by the Royal Commission on the Private Manufacture of and Trading in Arms (London, 
1935), 325. 

16 Procés-Verbaux of the Committees of the First Assembly, No. 2 (Nov. 25, 1920), 14. 

172 League of Nations Official Journal, 1, 143, 145. 
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the example of the Conference of Ambassadors, the Permanent Advisory 
Committee refused to give a general definition of “war materials” and 
confined their definition to material used exclusively for war purposes. 
They considered their decision in making this restricted definition as within 
the spirit and the purpose of Article 8 of the Covenant of the League, which 
urged the control of the arms trade.1® On May 20, 1924, they adhered to this 
view.}° 

If the League experts have been cautious about launching upon a de- 
tailed definition of “war materials,” European practice has been equally 
careful not to expand the content of the term unreasonably. ‘War material” 
was a term frequently used in the Treaty of Versailles. The legal experts 
attached to the Conference of Ambassadors refused to lay down a general 
definition, and required construction of the term in view of the facts of each 
particular case. Under that treaty Germany was bound to deliver to the 
Allies certain amounts of war materials (Article 169). She was also for- 
bidden to manufacture (Article 168), or to import or export (Article 170), 
arms, munitions or war materials. The definition of war materials was, 
therefore, one of the first problems which confronted the Interallied Military 
Commission of Control in Germany. As to the supplies to be delivered to 
the Allies, its final decision was that war materials were goods of any nature 
in the possession of the German administration for the use of the armed forces. 
However, they destroyed only supplies of a purely military nature and dis- 
posed by sale of those which were capable also of a peaceful use.2° Ger- 
many attempted to discharge her obligations as to the prohibition of 
manufacture and of import and export by the law of December 22, 1920.7! 
This was not completely satisfactory to the Allies and was modified by the 
law of June 26, 1921.22. The commodities named in these statutes were essen- 
tially weapons which destroyed human life. The lists bear a close resem- 
blance to the British and American prohibitions. 

At the same time, the Reparations Commission was obliged to define 
“military and naval material” for the purpose of construing Annex I, para- 
graph 9, of the Treaty of Versailles. They decided that vessels were within 
the meaning of this provision when they were government property and 
used for war purposes or, if not government property, were used for offensive 
purposes. Cargoes came within the terms of the provision only if the condi- 
tion of their manufacture would limit their use to war purposes and, if a 
peaceful use was also possible, only if directly consigned to the theater of 
war for the use of the armed forces.?* 


183 League of Nations Official Journal, 697-698. 

19 5 League of Nations Official Journal, 989. 

20 Nollet, Une Expérience de désarmement: Cing Ans de Contréle militaire en Allemagne 
(Paris, 1932), 168-170; Roques, Le Contréle militaire interallié (Paris, 1927), 69-72. 

21 1920 Reichsgesetzblatt, 2167-2169. 22 1921 Reichsgesetzblatt, 767-769. 

23 Report of the Work of the Reparations Commission from 1920 to 1922 (London, 
1923), 49. 
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Both these definitions required more than mere military utility to bring 
the commodities within the term “war materials.” ‘They required govern- 
ment possession and military destination. These definitions were made at a 
time when there was little reason to curb the content of the term; they were 
made by a victor imposing terms upon the vanquished. If this restraint was 
observed when there was little incentive for restraint, it is not surprising 
that the practice under the League of Nations has shown a similar reluctance 
to expand the term “war material” when the machinery of export embargoes 
was used to impose sanctions. When in the spring of 1934, the League 
sought to impose sanctions to smother the war in the Chaco, the terms of the 
Council’s request for action applied to “arms and war materials.” ** The 
enumeration of the articles, trade in which was forbidden, again included 
chiefly lethal weapons.25 In the present attempt to stifle the Spanish civil 
war, it is enlightening to discover that the prohibition has been unanimously 
applied to death-dealing instruments but that there has been a division of 
opinion among the various States as to whether protective material, such as 
gas-masks and steel helmets, were included.2* The same has also been true 
of specialized machinery and plant equipment for munitions factories,27 and 
sporting guns and their ammunition.”® 

If in practice “arms, ammunition and implements of war” is a phrase 
whose scope is clear, the practice as to the definition of “war materials” and 
its kindred terms is achieving a similar precision. There has been an un- 
willingness to go much beyond the articles which are thought of as “arms, 
ammunition and implements of war.” However the shorter history in 
practice of war materials has left an opening for the theorists to urge a more 
expansive content for the term. If the definition is to be left in administra- 
tive hands, there is an opening for trade curtailments, uncertain in their na- 
ture, which may well serve to nullify the purpose which the trade agreements 
seek to serve. 

Nor is the loose drafting of the phrase “arms, ammunition and imple- 
ments of war, and, in exceptional circumstances, all other military supplies” 
the only objection to its inclusion in a trade agreement, which is designed 
to expedite the free flow of international trade. The machinery which will 
implement the prohibitions imposed under this term will negative the efforts 
of which the trade agreements are a part, for embargoes are not friendly ges- 
tures, calculated to encourage a flourishing trade. They are particularly 
a threat to stable trade relations, when they may be imposed under conditions 
whose characteristics are no more clearly defined than “in exceptional cir- 
cumstances.” When Article 8 of the Covenant of the League of Nations 
was being drafted, the British Admiralty sent Lord Robert Cecil a memoran- 


2415 League of Nations Official Journal, 766. #5 Hudson, op. cit., 57-61. 

26 Hemming, Report of the International Committee for the Application Regarding 
Non-Intervention in Spain (Spain No. 2 (1936), Cmd. 5300), 54-55. 
37 Tdem, 56. 28 Idem, 57. 
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dum of its objections to the article. It alleged that the proposed control of 
the munitions traffic would provoke, rather than prevent, wars and would 
encourage the accumulation of military supplies.2® The possibility of mili- 
tary embarrassment and administrative difficulties to be caused by govern- 
mental control was raised again in 1924 by the British in their suggestion 
that a license system would import government control in a transaction 
otherwise legal as a private contract under the rules of international law.*® 
This would entail responsibilities which governments might not be willing 
to assume. It was undoubtedly to meet this difficulty and to avoid inter- 
national friction, that experts suggested the introduction of the exception 
covered by the phrase “arms, ammunition and implements of war, and, in 
exceptional circumstances, all other military supplies” into the commercial 
treaties negotiated by non-League members. The existence of such a phrase 
throughout the fabric of commercial treaties would have afforded a technical 
escape and justification, when commodities listed for export prohibitions dur- 
ing the Italo-Ethiopian war caused a debate of the duties arising under the 
1871 treaty between the United States and Italy.** 

Furthermore the British suggestion that the control of the munitions 
traffic would encourage the accumulation of supplies and cause irritations 
seems to have some justification in the case of Italy. Italy was able to 
accumulate supplies and to ration their domestic use.82 Because of the un- 
willingness to expand the definition of war materials and the slowness with 
which control was imposed on exports to Italy, the latter was able to deal with 
her industrial problem. Undoubtedly the prohibitions imposed by other 
countries embarrassed Italy in her progress toward her objective. They 
served another purpose in antagonizing her, so that her post-Ethiopian poli- 
cies of trade are colored by the paying off of her economic scores. One of 
the chief reasons why sanctions had little more than a nuisance value as to 
Italy was the fact that she had the machinery with which to combat sanctions 
by rationing her trade—a machinery which had been developed in order to 
meet tariff barriers and quota systems. The government was already in 
such control of the export and import trade that it was able to ration 
domestic commercial life and to work out practically efficient economic 
autarchy.** A device which has proved so successful against sanctions will 
not readily be surrendered to the lure of a free flow of trade, in which there 
exists the possibility of actions of a similar nature. 

Much of the experience of the past fifteen years has been devoted to an 
effort to rejuvenate international trade. These trade agreements are hailed 

29 Miller, Drafting of the Covenant (N. Y., 1928), I, 286-289. 

30 5 League of Nations Official Journal, 1607. 

1 Malloy, Treaties, I, 969. See Klotz, ‘‘ Neutrality Laws and Exceptions to Commercial 
Treaties,” Proceedings American Society of International Law, 1936, 138-146, and dis- 
cussion, id., 146-162. 

% See Bonn, “How Sanctions Failed” (1937), 15 Foreign Affairs, 350, 354-357. 


%3See Weilk, ‘‘League sanctions and foreign trade restrictions in Italy’’ (1937), 27 
American Economic Review, 97-107. 
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abroad as models of commercial agreements, which assist the free flow of in- 
ternational trade. During this same period, governments have regularly 
indicated their willingness to write, but not to ratify, multilateral treaties on 
the control of the arms traffic. Confronted with an opportunity to apply 
such a control through an embargo system, they have been unwilling to ex- 
pand the content of war materials beyond death-dealing instruments—and 
their control of these weapons has not always been efficient.** In practice 
they have indicated that in their experience tariff embargoes, retaliatory 
embargoes or embargoes designed to enforce the adoption of prescribed poli- 
cies are not like embargoes designed to conserve domestic supplies. By their 
actions they have shown that they considered them breeders of hostility and 
even of hatred.*5 In view of the Italian success in handling the problem 
of sanctions through government control of industry, the query may well 
become whether, when the trade agreements recognize and respect govern- 
mental control of the export trade in “arms, ammunition and implements of 
war, and, in exceptional circumstances, all other military supplies,” they do 
not include a phrase which is capable of nullifying the major purpose of 
the trade agreements. Past experience indicates that embargoes of this 
type foster international friction among the countries attempting to use 
them, because of the difficulties of definition of terms. It has shown that 
they foster international irritation in the country against which they are in- 
voked. Such a condition cannot fail to produce a state of affairs which is not 
calculated to increase the freedom with which international trade flows. 


The Presipent. The next topic to be discussed is “The Most-Favored- 
Nation Treatment.” The speaker on this question is a lawyer and an 
economist of international distinction, a late Ambassador of the United States 
to the Republic of Chile, Mr. Culbertson. 


MOST-FAVORED-NATION TREATMENT 


By Witu1aM S. CULBERTSON 
Of the District of Columbia Bar 


Dr. Scott and members of the American Society of International Law: 
In my experience as a chief of mission in the American diplomatic service 
I was called upon time and time again to protect Americans from discrimina- 
tion, discrimination which favored the interests of a particular nation as 
against ours, discrimination which favored the nationals of the country to 


% See Noel-Baker, The Private Manufacture of Armaments (N. Y., 1937), Ch. 5 (The 
evasion of international obligations for disarmament and the prevention of aggression). 

35 See especially, Culbertson, ‘Raw materials and foodstuffs in the commercial policies 
of nations,” 112 Ann. Acad. Pol. Se., 1, 38-44 (March, 1924); Feis, “After tariffs, embargoes” 
(1931), 9 Foreign Affairs, 398-399; Glenn, ‘‘War without guns” (1932), 8 Virginia Quarterly 
Rev., 388-408. 





74 


which I was accredited as against American citizens. In other words, I was 
called upon to object to the violation, in some cases, of most-favored-nation 
treatment and in other cases of national treatment. 

In making the representations which I did as a diplomatic representative 
of the United States I took the position that a particular and specific provi- 
sion or guaranty of a treaty was not necessary to give to American citizens 
equality of commercial treatment. I took the position that equality of 
commercial treatment, as it is applied in the most-favored-nation principle 
and in the national treatment principle, is a right of international common 
law and that a government has the obligation to grant that equality of 
treatment and a government has a right to ask for that equality of treatment. 

We hear a great deal these days about “good neighborliness”. It is a 
very commendable sentiment. It is a sentiment which for years has been 
a part of the technique of American public men who have dealt with inter- 
national problems and with our relations with foreign States. But if good 
neighborliness is to be effective it must be reciprocal. And I am inclined to 
think that sometimes our diplomacy is a little timid and gentle in the in- 
sistence upon the rights of American citizens under international law. 

It is perfectly true that the United States has certain duties to its 
neighbors; the neighbors of the United States also have certain duties to the 
United States and to its citizens. Foreigners have certain rights in the 
American market and American citizens have certain rights in foreign mar- 
kets under the principles of international law. Therefore, in my approach 
to the practical problems of diplomacy and international relations I have 
always shared in the sentiment of good neighborliness, but I have also 
taken the position that sound diplomatic dealings and good understandings 
among States must rest upon reciprocity of good neighborliness, which means 
in practice a mutual acceptance of the guaranties of international law. 

The subject I have this morning is a very limited phase of this generaliza- 
tion. It relates to equality of treatment, particularly as it has expressed 
itself in the policy of most-favored-nation treatment. And I am especially 
interested in the practical phase of this problem as it relates to present-day 
affairs. In my opinion, it would be very helpful in the economic conferences 
and economic discussions which are going on today, trying to solve the diffi- 
cult economic problems of the world, if international lawyers who make up 
this Society were to issue an authoritative statement which would define the 
meaning and the scope of the general principle of equality of commercial 
treatment. 

We have a great many declarations and statements which have been 
made from time to time concerning this question of equality of commercial 
treatment. Of one or two of them I would like to speak because there lies 
back of them, at least—and sometimes expressed in them—the fundamental 
conception that this idea of equality of commercial treatment is basically a 
principle of law—more than a mere question of policy. 
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I was on the Tariff Commission in 1918. At that time that Commission, 
presided over by Dr. Taussig, issued a report entitled Reciprocity and Com- 
mercial Treaties. The principal recommendation of that report related 
to this question of equality of commercial treatment, and in the recommenda- 
tions it was said: 


Finally, it can not be too much emphasized that any policy adopted 
by the United States should have for its object, on the one hand, the pre- 
vention of discrimination and the securing of equality of treatment for 
American commerce and for American citizens, and, on the other hand, 
the frank offer of the same equality of treatment to all countries that 
reciprocate in the same spirit and to the same effect. . . .1 


The Economic Committee of the League of Nations in 1936 brought out 
a point which I believe gets down to the fundamentals of why the principle 
of equality of treatment is a basic principle in the law of the relationship of 
States. This committee said: 


To discuss whether the general use of the most-favoured-nation 
clause will or will not prevail in the future is superfluous, for the simple 
reason that, as soon as currencies can again be freely negotiated and as 
soon as the circulation of goods is freed from restrictions as to quantity, 
no country will submit to discriminatory treatment. Wishing to ensure 
pena of treatment for itself, it will be obliged to grant such equality 
to others. 


In a resolution of the Seventh International Conference of American 


States in 1933, this principle was summed up in a way which almost ap- 
proaches the summing up of a law. The resolution says: 


The subscribing governments declare that the principle of equality 
of treatment stands and must continue to stand as the basis of all ac- 
ceptable commercial policy. Accordingly they undertake that whatever 
agreements they enter into shall include the most-favored-nation clause 
in its unconditional and unrestricted form, to be applied to all types of 
control of international trade, limited only by such exceptions as may be 
commonly recognized as legitimate, and they undertake that such agree- 
ments shall not introduce features which, while possibly providing an 
immediate advantage for the contracting parties, might react disadvan- 
tageously upon world trade as a whole.’ 


In the application of this principle of equality of commercial treatment 
there have developed certain policies, and sometimes the discussion of these 
policies in their relation to practical situations obscures the significance of 
the fundamental legal principle of the equality of commercial treatment 
which lies back of all such policies. 

I refer, in the first place, to the open-door principle, a principle which 


1 Report of U. S. Tariff Commission, 1918 (Washington, 1919), p. 15. 

2 Equality of Treatment in the Present State of International Commercial Relations, 
League of Nations Document No. C.379.M.250.1936.II.B., p. 25. 

3 Resolution V: Economic, Commercial, and Tariff Policy. 7th Int. Conf. American 
States, 1933, Final Act, p. 23. 
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extends the principle of equality of treatment to dependent areas on the 
earth’s surface. It is the economic aspect of the principle of trusteeship. 
It is based not only upon the interests of the native peoples of dependent 
areas but also on the idea that States competing in those dependent areas 
shall have an equal chance to their market and to the exploitation of their 
resources. 

In the second place, the principle of equality of treatment is applied 
through the national treatment policy, which relates to commercial interests 
within a country—to such matters as taxation—where the application of 
the principle of equality of commercial treatment requires that there be 
equality of competition within the country. 

I shall speak a little more at length of two other applications of this 
principle of equality of treatment, namely, the unconditional most-favored- 
nation policy and the conditional most-favored-nation policy. 

The unconditional most-favored-nation policy is a pledge to grant 
generally and in certain specific matters the same and equal treatment to 
the citizens and goods of another State, as has been granted or may be 
granted to the citizens and goods of any other third State which is on the 
point of being a most-favored-nation. The policy of most-favored-nation 
treatment is not to establish a most favored nation, that is, a nation that 
is more favored than others. On the contrary, its function is to maintain 
equality of treatment and to insure to each State that it will at all times 
be treated as favorably as the State which is most favored. The effect of 
the policy in operation is to obtain for each of the contracting States any 
benefit which momentarily makes a third country a favored State. A 
more truly descriptive term would be the “equally-favored-nation policy.” 

You see the issue that is involved. It is always a matter of importance 
to a State to be assured that its citizens receive at the hands of another no less 
favorable treatment than that which is accorded to citizens of other States. 
The policy of most-favored-nation treatment is based upon the conception 
that a State is entitled to and should grant equal treatment in commercial 
matters. 

There has been a lot of refinement in the discussion of the “most-favored- 
nation” policies, particularly the conditional form. It would not be relevant 
to enter into a detailed analysis at this time. I can only say that the original 
object of the conditional form of the “most-favored-nation” clause was to 
establish equality of treatment. And those who first formulated it laid down 
the rule that a nation in order to get equality of treatment from another State 
would have to give a concession equivalent to the one that was granted to a 
third State. But the theory always was to establish equality of treatment; 
in other words, to apply the fundamental principle of which I have been 
speaking to international relations. 

For various reasons this policy broke down. It was difficult to determine 
what was an equivalent. Some of our statesmen then came along and made 
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the mistake of declaring that a reciprocity treaty is valuable because its con- 
cessions are exclusive and, therefore, such concessions are outside of the scope 
of the conditional “most-favored-nation” clause. The result was that the 
conditional form of the most-favored-nation clause broke down; it was vir- 
tually nullified by its own application. 

It is relevant here for me to mention one legal aspect of this most-favored- 
nation principle. In 1923, under the guidance of the Secretary of State, then 
Mr. Hughes, we adopted the unconditional form of the most-favored-nation 
clause. New treaties were negotiated which embodied the form of the un- 
conditional most-favored-nation clause. We had also treaties which con- 
tinued to contain the conditional form. Then, we had certain treaties which 
contained the general form; for example, the Treaty of 1815 with Great 
Britain simply provided for general most-favored-nation treatment between 
the two countries without specifying whether it was conditional or uncondi- 
tional. That clause, if interpreted in the British courts, would be interpreted 
as an unconditional guaranty of most-favored-nation treatment; but under 
our decisions, under the decision of Whitney v. Robertson, 124 U.S. 190, and 
under some later decisions, for example, in the Court of Customs and Patent 
Appeals, that provision would be and, in fact, has been interpreted as an ex- 
pression of the conditional most-favored-nation guaranty. In other words, 
the courts of this country, perhaps under the influence of the Anglo-Saxon 
idea of contract, which requires compensation, and perhaps under the general 
influence of statements made by public men during our experiences in reci- 
procity negotiations—our courts have given to the general form of the most- 
favored-nation clause the conditional interpretation. 

I wish today, however, to pass over these policies in which equality of 
commercial treatment expresses itself and to emphasize the principles which 
underlie all of these applications and to suggest that the principle of equality 
of commercial treatment is in fact a rule of international common law and 
offers to international lawyers a concrete opportunity for the restatement of 
permanent law in a field of great importance in world peace. If we should 
have a restatement of that kind it would help in dealing with a lot of difficult 
exceptions which have arisen to equality of commercial treatment. Excep- 
tions to equality of treatment which exist today are so extensive that they 
have overwhelmed the rule. I refer for example to systematized discrimina- 
tion—systems of inter-empire preferences. A restatement of the law of 
equality of commercial treatment would also help to deal with the confusion 
in the American courts with reference to the interpretation of the general 
form of the most-favored-nation clause. In other ways, I believe, it would 
help clear up the great difficulty we are having today with the application 
of the principle of equality of commercial treatment. 

You may question whether or not the equality of treatment principle is 
properly referred to as law. I can not in this address review the authorities. 
I will, however, mention two. 
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In January, 1934, Dr. Scott, our distinguished president, published an 
article in the Georgetown Law Journal, entitled the “Modern Law of Nations 
and its Municipal Sanctions.” He quoted this from Mr. Justice Story: 


. . . Nor is it to be admitted, that no principle belongs to the law 
of nations, which is not universally recognized, as such, by all civilized 
communities, or even by those constituting, what may be called, the 
Christian states of Europe. . . . But I think it may be unequivocally 
affirmed, that every doctrine that may be fairly deduced by correct 
reasoning from the rights and duties of nations, and the nature of moral 
obligation, may theoretically be said to exist in the law of nations; and 
unless it be relaxed or waived by the consent of nations, which may be 
evidenced by their general practice and customs, it may be enforced by 
a court of justice, whenever it arises in judgment. . . .* 


Then Dr. Scott also cites this quaint statement from Victoria: 

. if after the early days of the creation of the world or its re- 
covery from the flood the majority of mankind decided that ambassadors 
should everywhere be reckoned inviolable and that the sea should be com- 
mon and that prisoners of war should be made slaves . . . and if this, 
namely, that strangers should not be driven out, were deemed a desirable 
principle, it would certainly have the force of law, even though the rest 
of mankind objected thereto. . . .5 
And James Brown Scott adds in thus quoting Victoria: “This is not 

merely Victoria’s law of nations, but the process by which that law of nations 
may be developed to meet the changing conditions of a changing world.” 

As I mentioned at the outset of this address, the principle of equality of 
treatment has time and again been accepted in international conferences as 
the basis of all commercial relations between the members of the international 
community. This principle would, therefore, seem to fall within the above- 
quoted definitions and to form part of the international common law. 

I am interested in the practical task of solving the world’s problems to- 
day. You of this Society, I am sure, have given a lot of thought to the re- 
statement of international law, perhaps to the restatement of international 
commercial law in which I am particularly interested. Progress in particular 
subjects has been made by the International Chamber of Commerce, the 
Pan American Conferences and the League of Nations. The League’s draft 
convention on the treatment of foreigners was an excellent attempt in this 
field. 

I believe that if today this Society, if your Committee on Codification of 
International Law, were to take up this fundamental principle of equality 
of commercial treatment among states and make an adequate, full restate- 
ment of it as a principle of international law and discuss its various applica- 
tions and exceptions, you would make a very effective contribution not only 
to the restatement of law, but to the development of a basis of a world eco- 
nomic peace. 


4 Georgetown Law Journal, Vol. XXII, p. 183, note. 5 Tbid., p. 156. 
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The Preswent. I want to make a comment on the phrase quoted from 
Victoria. I would like to ask you not to believe Victoria sanctioned slavery. 
Slavery was a mitigation of the former old-time custom of killing the captive. 
Slavery was regarded as a mitigation. Fortunately slavery itself has gone 
out. It was a step in the line of development. 

This concludes the formal papers. We will now proceed to a discussion 
of papers. The discussion will be led by Benjamin Williams, Professor of 
Political Science, University of Pittsburgh. 

Professor BenyamMin H. Wiuuiams. I paid very close attention to Dr. 
Hyde’s scholarly paper on Joint Resolutions and Executive Agreements; and 
with his very careful analysis I find that I have no exception to take. How- 
ever, in order possibly to stimulate the discussion, might I approach the 
subject from a slightly different constitutional angle and introduce a less 
orthodox interpretation of the Constitution. 

The orthodox interpretation, as I understand it, is something like this: 
that the Constitution is composed of certain words which had a definite mean- 
ing to the framers of the Constitution in 1787, and that meaning must be 
applied to our life today; if there is any change it must be through constitu- 
tional amendment. 

I doubt if any instrument of government has ever existed over a period of 
changing times in a rigid form. Those constitutions which have been diffi- 
cult to amend have changed by interpretation and practice. Even those 
which have been easy to amend have also changed by interpretation and 
practice. Although, of course, I cannot claim to have surveyed the entire 
field or more than a very small part of it, I know of no case in which a con- 
stitutional instrument applied to changing conditions has been able to main- 
tain its meaning rigidly. 

Even our Supreme Court has brought into the Constitution elements 
probably never intended by the framers. Only a few years back the Chil- 
drens Hospital decision, annulling the Minimum Wage Law of the District 
of Columbia, was the law of the land. Many people disagreed with the 
court. Now we find that Childrens Hospital v. Adkins is no longer the law of 
the land. The court has decided that it previously read something into the 
Constitution that did not belong there. 

In the field of foreign relations, as Mr. Fraser mentioned, there are fre- 
quently no large pecuniary interests which are adversely affected by change; 
and, therefore, no great objection is made to new methods. Throughout the 
field of procedure in diplomacy there have been changes which, so far as I can 
tell, are certainly contrary to what was intended in the Constitution. As to 
the making of treaties, for example, it was believed by President Washington 
that the treaty was to be made by the President sitting with the Senate. And 
hesaidso. But he found that it didnot work. Thereafter another procedure 
was followed and treaties were drawn up by the Executive and then submitted 
to the Senate. 
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In the appointment of diplomatic agents we find today in some cases that 
Senators are appointed as diplomatic agents without the consent of the 
Senate and a large number of other special agents are appointed without the 
consent of the Senate—contrary to what was evidently intended by the Con- 
stitution. Also the powers of the President with regard to decisions con- 
cerning the commencement of war have certainly come to eclipse to a large 
extent those of Congress, which was originally intended to have the power. 

In the field of Executive Agreements—I have not had time to check and 
probably should not be definite without going through the debates—I do not 
know whether our forefathers had any conception about executive agreements 
at all. So far as I know there is no authority in the Constitution for them; at 
least not sufficient to show any intention that they should be used. But ex- 
perience has shown that the executive branch of the Government is in a 
difficult position because the treaty machinery provided by the Constitution 
is hard to work. We know of many cases where treaties have been before 
the Senate for a very long time. A two-thirds vote is frequently difficult to 
obtain. Since we are in contact with other governments on a thousand and 
one points at all times and a large number of agreements are necessary, the 
executive agreement is found to be a very useful device. I would not put this 
matter entirely upon the phraseology of the Constitution. I would say we 
find today that the executive agreement is a useful device, and that it is very 
difficult for the government to operate without it. Therefore the practice 
has changed, so that a large part of our foreign relations is conducted under 
executive agreements; sometimes the Executive accomplishes under executive 
agreements exactly the type of thing that at other times has been done under 
treaties. 

Now, coming to the trade agreement, which naturally suggests itself in 
this connection, we find that a trade agreement can achieve something regard- 
ing tariffs which Congress could not accomplish by itself. Tariffs are an in- 
ternational matter. The other country’s tariff is a matter of concern to us; 
our tariff is a matter of concern to the other country. These things should 
be worked out to a certain extent, at least, by the diplomatic method. I do 
not think this matter ought to be taken out of the hands of Congress and 
placed in the field of diplomacy entirely, but to a certain limited extent that 
has been done under the Trade Agreements Act; and the trade agreement 
has been found to be an exceedingly useful device. Something can be ac- 
complished in that way, that, so far as I know, can be accomplished by no 
other means. We can be sure that if all of these trade agreements had been 
placed before the Senate for approval they would never have been approved, 
as a two-thirds vote would have been necessary. Furthermore, the pressure 
brought upon Congress in the past has been such as to make legislative action 
in tariff reduction seem almost impossible. 

The Trade Agreements Act has been declared unconstitutional—by Mr. 
Fraser. But as we look at the constitutionality of this particular type of 
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agreement we can find legal maxims both for and against. You probably can 
marshal a lot of precedents on both sides of this question. Reading the opin- 
ion of Mr. Justice Sutherland in the Curtiss-Wright case it seems to me there 
is ample language for the upholding of the Trade Agreements Act. In that 
case I believe it was said that the powers of the United States with regard to 
dealing with foreign countries are much wider than in the setting down of 
domestic regulations. And seeing the very great utility of this form of 
agreement and the fact that these results can be achieved in no other way, I 
hope that the Supreme Court will reverse Mr. Fraser on this point. 


The Presipent. Mr. Willard Cowles, formerly with the United States 
Agency, Mexican Claims Arbitration, will be the next speaker. 

Mr. Wiuarp B. Cowes. Mr. Fraser takes the position that under the 
trade agreement method the tariff rates cannot legally be changed unless it 
is done by virtue of a constitutional exercise of the treaty-making power; 
that the treaty-making power is not properly exercised by the procedure em- 
ployed and hence the tariff rates are not legally changed. 

But the United States Government has other sources of power and if 
they are constitutionally exercised and include the subject-matter regulated 
they become a part of the supreme law of the land and where such an exercise 
is later in point of time it supersedes prior inconsistent laws. 

All during the course of our constitutional existence Congress has 
changed the tariff rates pursuant to its granted power to tax and to regulate 
foreign commerce. There can be no question of its power to set and change 
such taxes under its legislative power if it does so directly. 

Whether set directly by Congress or through the trade agreements 
method, import duties are taxes on persons within this country. Irrespective 
of the method employed to set the tariff rates, what actually takes place in 
this country is a purported change in the tax law of the United States and 
the fact that the subject-matter of the tax is on imports does not, in itself, 
affect the type of power being exercised. 

The trade agreements program does not purport to be an exercise of the 
treaty-making power but an amendment of the Tariff Act of 1930. The basic 
question then, as I view it, is whether or not Congress’s taxing and foreign 
commerce powers are being legally exercised. If they are, the rates can be 
legally changed by the method employed. Hence the issue, it seems to me, 
is not as Mr. Fraser conceives it, whether the treaty-making power has been 
properly exercised, but the propriety of the alleged exercise of Congress’s 
taxing and foreign commerce powers. Hence I must reluctantly disagree 
with Mr. Fraser that it is unnecessary to deal with the question of the delega-: 
tion of legislative power. 

Accordingly I turn to a consideration of the question of the nature of the 
delegation in the Trade Agreements Act and the precedents relative thereto. 

As an important distinction has been drawn by the Supreme Court in re- 
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spect of delegations of power based upon the external or internal nature of 
the subject-matter, legal sources in reference to both external and internal 
matters must be studied as the trade agreements’ program has both external 
and internal aspects. 

If the court considers the trade agreement program as an essentially 
external matter, the most important precedent on the point is the decision 
handed down last December in the case of United States v. Curtiss-Wright 
Export Corporation,! involving the Chaco arms embargo. 

In the Joint Resolution involved in that case Congress declared in sub- 
stance that if the President finds and proclaims that the prohibition of the 
sale of arms and munitions of war in the United States to those countries 
now engaged in armed conflict in the Chaco “may contribute to the reéstab- 
lishment of peace between those countries,” it will be unlawful to sell any 
arms or munitions of war in the United States to the countries engaged in that 
armed conflict.” 

The Joint Resolution was challenged as an unconstitutional delegation 
of power to the President because its going into effect and continued opera- 
tion was conditioned upon the President’s judgment and unfettered discretion 
as to its beneficial effect upon the reéstablishment of peace. It was alleged 
that this constituted an attempted substitution of the President’s will for that 
of Congress, and that the extent of its operation was controlled by no 
standard.® 

The Supreme Court, as you know, upheld the legality of the delegation. 
Justice Sutherland, who delivered the opinion of the Court, declared for it 
that with respect to the external affairs of the nation, both upon principle and 
precedent, it is unnecessary for Congress “to lay down narrowly definite 
standards by which the President is to be governed.” * The court observed, 
with apparent significance, that “The whole aim of the resolution is to affect 
a situation entirely external to the United States, and falling within the 
category of foreign affairs.” 5 With respect to such affairs, the court quoted 
approvingly from Mackenzie v. Hare ® that it “should hesitate long before 
limiting or embarrassing” the powers which concern our “relations and inter- 
course with other countries.” 

Let us compare the standard thus approved by the court in the Curtiss- 
Wright case with that employed in the Trade Agreements Act, with special 
reference to whether the standard set up in the Trade Agreements Act is more 
or less definite than that upheld in respect of the Chaco arms embargo. 

Under the Trade Agreements Act, before a purported change in the tariff 
rates can be made, the President must find: 


1 299 U. 8. 304, 57 S. Ct. 216 (1936); Au. Jour. Int. Law, Vol. 31 (1937), p. 334. 
2299 U. 8. 304, 312, 57 S. Ct. 217. $299 U. 8. 304, 307, 57 S. Ct. 218. 
«299 U. S. 304, 321, 57 S. Ct. 221. 

5299 U. 8. 304, 315, 57 8. Ct. 216, 218-219 (1936). 

$239 U. S. 299, 311 (1915). 
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First, That existing duties (here or abroad) are “unduly burdening and 
restricting” the foreign trade of the United States.* 

Second, That the expansion of United States foreign trade will be pro- 
moted by entering into a foreign trade agreement. 


Can it be determined with a higher degree of accuracy whether certain 
existing duties are “unduly burdening” foreign trade than whether the sale of 
certain arms “may contribute to the reéstablishment of peace”? The stand- 
ard in the Trade Agreements Act, as I view it, appears to be more definite 
than the one involved in the Curtiss-Wright case. 

But what has thus far been said has proceeded upon the assumption that 
the court will consider the foreign trade agreements program as an external 
matter as it did the arms embargo act. As noted before, the court in the 
Curtiss-Wright case observed, with apparent significance, that the whole 
aim of the act was “to affect a situation entirely external to the United 
States.” The stated purposes of the Trade Agreements Act are the follow- 
ing: To increase the sale of more American products, to assist in the present 
emergency, to overcome unemployment, to increase the purchasing power of 
the American public, and to establish and maintain a better relationship 
among various branches of American agriculture, industry, mining, and 
commerce.® 

With the possibility that the court may consider the trade agreement 
method of changing tariff rates as an essentially internal matter, it becomes 
important to consider the relevant precedents relating to the internal aspects 
of the problem. The leading case is Field v. Clark, decided forty-five years 
ago.® Hampton & Company v. United States, decided in 1928, which ex- 
pressly follows the principles of the earlier Field case, brings us up to date. 
It involved the Tariff Act of 1922. Though there are some differences, the 
provisions of the statutes involved in these cases afford a closer factual 
analogy to the Trade Agreements Act than the provision of the act involved 
in the Curtiss-Wright case. 

Time does not permit of a thorough analysis of both cases. In the Field 
case the Supreme Court laid down the principle that the legislative power was 
properly exercised when Congress declared that the change of tariff rate 
should take effect upon a “named contingency.” In such a case, the court 
said, the President was not making law. He was the mere agent of the law- 
making department to ascertain and declare the event upon which its ex- 
pressed will was to take effect. 

The Tariff Act of 1922, which contained the so-called flexible tariff pro- 
vision, provided that whenever the President found upon investigation that 
the existing duties upon imports did not equal the differences in the American 
cost of production, he should, upon investigation by the Tariff Commission, 
ascertain the differences in the costs of production and proclaim such changes 
in the existing rates as would equalize the amounts. Like the Trade Agree- 


748 Stat. 943, Sec. 350 (a). § Sec. 350 (a). *143 U. 8. 649 (1892). 
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ments Act, it provided that the increase or decrease was not to exceed 50 per 
centum of the existing rates.!° 

Considering the varying costs of production in the North and the South 
it is at once apparent that there might be considerable difficulty in ascertain- 
ing accurately the difference in the cost of production. Nevertheless the 
Supreme Court held that the statutory standard was “perfectly clear and 
perfectly intelligible.” 2" 

Upholding the constitutionality of the delegation in the 1922 Act, the 
court, by Chief Justice Taft, followed the test enunciated in Field v. Clark, 
but amplified it as follows: 


If Congress shall lay down by legislative act an intelligible principle 
to which the person or body authorized to fix such rates is directed to 
conform, such legislative action is not a forbidden delegation of power.’ 


In the light of these opinions it is pertinent to ask whether, under the 
Trade Agreements Act, the change in rates takes effect upon a named con- 
tingency and whether Congress has laid down an intelligible principle to 
which the President is directed to conform. 

Under the act the President must find “as a fact”: 


First, That existing duties (here and abroad) are “unduly burdening and 
restricting” the foreign trade of the United States. 

Second, That the expansion of United States foreign trade will be pro- 
moted by entering into a foreign trade agreement.* 


This is clearly a named contingency. 

The standard, though it appears to me to be less definite than the cost of 
production standard in the Tariff Act of 1922, nevertheless appears to lay 
down an intelligible principle to which the President is directed to conform. 


The Presipent. The discussion will be continued by Stanley K. 
Hornbeck, Chief of the Division of Far Eastern Affairs, Department of 
State. 

Mr. Stanuey K. Hornspecx. You have heard very scholarly papers 
this morning. I am sure you all know now conclusively whether the Trade 
Agreement Act is constitutional or not constitutional. You have heard a 
great deal of discussion of what I should call the high points of all the three 
subjects which have been laid before you. What I am going to do in the 
very few minutes at my disposal is to talk about some of the A, B, C’s. 

Not knowing what Mr. Culbertson was going to say, I assumed that he 
would give us the type of exposition and exhortation which he has given. It 
was enjoined upon me when I was asked to discuss the subject this morning 
that I should talk about the “Favored Nation Clause.” Therefore I as- 
sumed that my remarks were to be addressed to what he said. But it was 
suggested to me by a colleague the other day that the principal subject to be 


10 42 Stat. 858, 941. 11 276 U. S. 394, 404 (1928). 
12 Td. at 409. 18 Sec. 350 (a). 
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discussed this morning was “International Agreements,’ and under that 
“The Executive Trade Agreements,” and finally ‘“Most-Favored-Nation 
Treatment.” Therefore I believe the most valuable addition I could make 
would be to state some facts which would be intelligible to all of the members. 

It is an interesting fact that here on this day and taking the leading 
parts in discussion of the subject set for this morning there are two of the 
three men probably most responsible for the decision made by the American 
Government in the early years of the last decade which terminated the ad- 
herence by this country to the theory and practice of conditional most- 
favored-nation treatment. I refer to Mr. Hyde, who was at that time Solici- 
tor of the Department of State, and Dr. Culbertson, who for several years 
previous had been a very active member of the Tariff Commission. The 
third member of the group was at that time the Secretary of State and is now 
the Chief Justice of the United States, Mr. Hughes. 

In the State Department we have to spend a great deal of time in con- 
nection with most of our problems in finding out where we have been, that is, 
where the country has been, and what has been done before. Then, where 
are we now? And then we have to form some estimates or conjectures on 
the subject of whither are we going. That is another reason why I should 
confine myself very largely to rather simple statements of rather simple 
facts. 

Provisions for most-favored-nation treatment have been employed in 
agreements between and among nations during several centuries. Their use 
in commercial treaties has become almost universal. In by no means all 
cases have they been enthusiastically employed nor has their employment 
given unalloyed satisfaction. In many instances complaints have been 
made of their effects both in theory and in practice. Use of the most- 
favored-nation clause has, however, persisted, has increased; and the clause 
must be regarded as one of those things which, not to be gotten along with 
altogether well, is nevertheless not to be gotten along without. 

The practical objective of the most-favored-nation clause is to prevent 
discriminations and therefore to give assurance of opportunity to enjoy 
equality of treatment. I do not think that the favored-nation clause in 
itself brings about equality of treatment. It merely produces an opportu- 
nity to enjoy equal treatment. Provision against discrimination, provision 
for equality of opportunity in relation to equality of treatment is the key- 
stone of the arch in, I think one may safely say, the vast majority of com- 
mercial treaties. 

The idea of reciprocally according specified and fixed concessions to- 
gether with most-favored-nation guarantees has been perhaps more slowly 
and less widely accepted than has that of most-favored-nation treatment 
alone; but in recent years the use of reciprocity agreements has become in- 
creasingly and conspicuously prevalent. 

The outstanding controversy in connection with the question of most- 
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favored-nation treatment has been that which relates to the difference be- 
tween the pledge according that treatment conditionally and the pledge 
according that treatment unconditionally. The essential difference be- 
tween the two pledges is this: the conditional pledge affords a guarantee that 
those who wish equality of treatment shall be given opportunity to have that 
equality on the basis of and in consequence of making a new bargain; whereas 
the unconditional pledge affords a guarantee that equality of treatment shall 
come into effect automatically. 

During the first 130 years of its existence as a State, this country chose 
to adhere in general to the theory and the practice of conditional most- 
favored-nation treatment. A new State, regarded by most of the major older 
Powers as an upstart and a nuisance, this country was battling, in the field of 
foreign trade, for a ‘‘place in the sun.” Making, first, treaties with one 
country after another, we were seeking opportunities, we were contending for 
fair (equal) treatment, and, feeling and pushing our way in the midst of and 
against the obstacles of mercantilist theories and practices, the idea of mak- 
ing obvious concessions only in return for obvious concessions appeared to us 
sound—and for our purposes probably was sound. 

However, the 25 years which began with the Spanish-American War and 
which carried through the World War and through and beyond the Washing- 
ton Conference of 1921-22 brought about a great change in the position and 
the needs of this country. We had become a rich and a powerful State. 
We no longer had to battle for opportunity. We were influential and we 
could practice both the giving and the generalizing of concessions. 

The most noteworthy group of most-favored-nation treaties concluded 
by the United States has been the series relating to friendship, commerce, 
and consular rights, which was begun while Charles Evans Hughes was 
Secretary of State and Charles Cheney Hyde was Solicitor of the Depart- 
ment of State. In that group there were concluded treaties with Austria, 
Estonia, Germany, Honduras, Hungary, Latvia, Norway, Poland, and El Sal- 
vador. Prior, however, to the beginning of that series, there had been con- 
cluded between the United States and Brazil an executive agreement the es- 
sential provision of which was an unconditional most-favored-nation clause. 
That agreement may be regarded as having been a preface or an introduction 
to the series of treaties which I have just mentioned. Thus, it was by use of 
the instrument of an executive agreement that there was signalized the em- 
barkation by the United States upon a new course in regard to the funda- 
mental principle of equality of treatment, a course in which this country has 
persistently and consistently employed and contended for the theory and the 
practice of unconditional most-favored-nation treatment. Five years later, 
after there had been concluded in the interval several of the treaties to which 
I have referred, there was concluded, in 1928, a very simple treaty with 
China in which tariff treatment between the United States and China was 
put on a reciprocal unconditional most-favored-nation basis, that being 
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practically the whole substance of the treaty in so far as bearing upon future 
relationships. 

In the 148 years since the first submission of a treaty to the Senate, the 
President has asked the advice and consent of the Senate in connection with 
almost a thousand separate international acts. During the same period, the 
President has concluded or made effective without submitting them to the 
Senate approximately an equal number of international acts. 

Since the concluding of the agreement with Brazil (1923), the United 
States has, toward extension of the principle of equality of treatment, em- 
ployed the instrument of the executive agreement in far greater measure than 
the instrument of treaties subject to confirmation. 

On more than one occasion the Supreme Court bas had opportunity to 
dispose adversely of a reciprocity agreement concluded by executive action 
under legislative authority, as being inconsistent with the provisions of the 
Constitution. But in no case does it appear that the court has seen fit to 
proceed toward that end. On the basis of the record, it would seem that the 
legislative, the executive, and the judicial branches of the Government are in 
agreement in regard to the correctness of that interpretation of the Constitu- 
tion which permits use, in dealing with questions of commercial reciprocity, 
of executive agreements. 

During the present administration, the United States has entered into 
sixteen reciprocal trade agreements. In number, consequence and elaborate- 
ness of substance and detail, these agreements far outclass the treaties and 
agreements heretofore consummated by this country with regard to the same 
subject-matters. In these, the most-favored-nation clause has been em- 
ployed in unconditional form. The trade agreement with Cuba provides for 
preferential treatment. 

Before citing the phraseologies used in this connection, I find it interest- 
ing to revert back to the agreement of 1923 with Brazil and to note a state- 
ment made therein by way of definition. Beginning with a commitment 
that “each country will accord to the other unconditional most-favored- 
nation treatment,’’ with exception of special treatment by the United States 
of the Republic of Cuba and of United States dependencies and of the 
Panama Canal Zone, the contracting parties proceed to state: ‘“The true 
meaning and effect of this engagement is that,’”’ excepting only the special ar- 
rangements mentioned in the preceding paragraph, the products of each of 
the countries will pay on their importation into the other ‘‘the lowest rates of 
duty collectible at the time of such importation on articles of the same kind 
when imported from any other country” and “every decrease of duty now 
accorded or which hereafter may be accorded” by either “‘to the products of 
any third Power will become immediately applicable without request and 
without compensation to the products” of the other. 

In the sixteen trade agreements of the series thus far concluded in and 
since 1934, unconditional most-favored-nation treatment in regard to cus- 
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toms duties and charges is prescribed in each case but in varying phrase- 
ologies. In some, the provision reads that the products of the contracting 
countries “shall enjoy unconditional most-favored-nation treatment”; in 
some, that most-favored-nation treatment “shall be accorded immediately 
and without compensation”; and in some, that most-favored-nation treat- 
ment “shall be accorded immediately and unconditionally.” 

Interesting in connection with this group of provisions for most-favored- 
nation treatment are the exceptions that are prescribed. In all of the 
agreements (excepting the agreement with Cuba) exception is made in regard 
to treatment accorded by the United States to Cuba and, in all but one, to 
United States territories or possessions and to the Panama Canal Zone. In 
the agreement with Sweden there is exception also in regard to Sweden’s 
treatment of Denmark and Norway. In the agreement with France there is 
exception also of France’s treatment of its colonies, protectorates and man- 
dates and certain countries of central and eastern Europe in pursuance of the 
recommendations of the Stresa Conference of September 20, 1932. In 
the agreements with Colombia, Brazil, Haiti, Switzerland, Canada, and The 
Netherlands, there is exception also in regard to frontier traffic and traffic 
within a custom union to which either country may become a party. In the 
agreement with Finland there is exception also of local traffic and of Fin- 
land’s treatment of commerce with Estonia. In the agreements with Hon- 
duras, Nicaragua, Guatemala, El Salvador, and Costa Rica, there is excep- 
tion also of frontier traffic and of treatment of traffic within a custom union to 
which either country may become a party, and of advantages accorded by 
the Central American country to other Central American countries. 

The contention has been advanced from some quarters and at some 
moments that, in its commitment to the policy of unconditional most- 
favored-nation treatment, the United States is following a line peculiar to 
itself while the other countries of the world are endeavoring to conduct their 
commercial relations on the basis of special bargaining. This contention 
does not square with the facts. Most of the countries of Europe and a great 
many other countries had adopted the theory and practice of unconditional 
most-favored-nation treatment long before the United States changed to that 
practice. Some countries have wavered between the two practices, and 
some have inclined toward the conditional practice; but the simple fact is 
that today the great majority of the countries of the world are following the 
unconditional practice. This is especially true as regards the democratic 
countries. The principle of equality of treatment is essentially a democratic 
principle. The majority of the nations are living up to their most-favored- 
nation treatment commitments in regard to tariff rates. The views and 
practices of other countries on the subject of most-favored-nation treatment, 
far from affording ground for argument against pursuit by the United States 
of the policy of unconditional most-favored-nation treatment, in fact afford 
reason for pursuit by this country of that policy. 
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By way of general characterization of this country’s present policy in 
regard to trade with other countries, which policy combines the principles of 
unconditional most-favored-nation treatment and reciprocal agreements, I 
cannot do better than quote a statement made by the Secretary of State, Mr. 
Hull, in an address delivered in October last (October 27, 1936), as follows: 
“The policy we are following represents a sane, practical, middle course be- 
tween the extremes of economic nationalism and economic internationalism. 
Its objective is to promote the best interests of this nation. . . .” 


Mr. Denys P. Myers. Miss Morrison was dealing with the definition 
of arms and implements of war. I thought it might be interesting to call at- 
tention to the definition that is given in the new act just awaiting the Presi- 
dent’s signature. Section I (d) of that act is as follows: 

The President shall, from time to time by proclamation, definitely 
enumerate the arms, ammunition, and implements of war, the export of 
which is prohibited by this section. The arms, ammunition, and im- 
plements of war so enumerated shall include those enumerated in the 
President’s proclamation numbered 2163, of April 10, 1936, but shall 
not include raw materials or any other articles or materials not of the 
same general character as those enumerated in the said proclamation, 
and in the Convention for the Supervision of the International Trade in 


Arms and Ammunition and in Implements of War, signed at Geneva 
June 17, 1925. 


I might add in connection with that definition that it is not strictly true 
that the proclamation was based upon the Convention of 1925. That con- 
vention brought out the first definition of the categories of those implements 
but it was revised in 1927, in 1929, and still again revised in the proposal for 
the control of trade in and manufacture of munitions which the United 
States introduced at Geneva in 1934. It was on the basis of this last proposal 
that the President’s list of arms was put into the proclamation of 1936. The 
apparent importance of this newly enacted definition is that it is not frozen, 
as Congress once attempted to do, but is elastic to a practical degree. 

Professor HERBERT WricHt. I would like to ask Miss Morrison a 
question, if I may. Does Miss Morrison attach any particular significance 
to the different phraseology employed in the various trade agreements in 
the wording of the embargo clauses? 

Professor Epwin Borcuarp. In Miss Morrison’s absence, perhaps I 
may be permitted to respond. The clauses read in two ways. “Other mili- 
tary supplies’ may in exceptional circumstances be embargoed, or, in about 
three of the treaties, ‘other materials needed in war.”” There was a great 
tendency in the 1936 administration bill to interpret the words “other mili- 
tary supplies” very broadly. And ‘materials needed in war” include prac- 
tically everything. If then in the trade agreements the threat is held over 
the other contracting party that under exceptional circumstances—which, of 
course, are not circumscribed in any way—an embargo may be placed on 
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materials needed in war or on other military supplies, whatever that may 
mean, you have in a trade agreement made under an act which is designed 
“to promote trade,” a provision by which you may at any time as a measure 
of reprisal, sanctions, or whatnot, cut off that trade. To me that seems a 
very inconsistent position, and I think that is the point that Miss Morrison 
makes in her paper, namely, that you are endangering the free flow of trade 
and that confidence in the assurance of a market and a source of supplies, if in 
that very agreement you hold over the other contracting party the threat 
that you may at any time starve it out. It seems to me that is quite incon- 
sistent with the promotion of trade and confidence. This makes for au- 
tarchy, armaments and conquest. 

Perhaps while I am on my feet I may be permitted another word. In 
that very month of June, 1934, when the Trade Agreements Act was passed, 
there was passed the Harrison Resolution which exerted reprisals on that 
small balance of German and Austrian property, since confined to German, 
which is in the hands of the Alien Property Custodian, after a statute had 
been passed in 1928 returning 80 per cent to its owners. The small part not 
delivered was under the Harrison Resolution recaptured. Here we are 20 
years after the World War still holding on to a vast amount of private prop- 
erty—more than 20%—and think we are promoting trade and confidence. 
This is all a direct repudiation of the promises of President Wilson when the 
property was sequestrated in 1917. 

These policies, like all other policies, either have to be consistent or they 
fail. That is the reason why we find such failures at Geneva today. The 
policies pursued were altogether inconsistent with the professions advanced. 
Here we are trying to promote confidence and we ourselves pass an Act in 
1934 by which the private properties of those people shall be embargoed or 
possibly even confiscated, according to the decision of the Supreme Court 
recently, Mr. Justice Butler speaking. In my opinion, you cannot promote 
international trade and at the same time hold over the heads of those who 
trade with us the threat of starving them under exceptional circumstances or 
confiscating their property under exceptional circumstances. You must 
either do one thing or the other. You must be either a real promoter of 
freedom of trade, which means a promoter of confidence, or your professions 
of a desire to promote trade are crippled by what you actually do in the way 
of stifling trade and holding that threat of hostility and starvation over the 
heads of the other contracting party. These policies should be straightened 
out so that they all look in one direction instead of looking cross-eyed in two 
different directions. 

The Presipent. Would not Miss Morrison be good enough to favor us 
with an expression of her views? Mr. Wright directed a question, and at the 
moment I understood that Miss Morrison was not present in the room. 

Miss Morrison. “Other materials needed in war’’ is used in only 
three of the trade agreements. It is ‘“‘all other military supplies” generally. 
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And it seems to me, if I may venture this opinion, that the terms are inter- 
changeable, that what they sought to reach were the commodities that did 
not fall within the technical definition that had been worked out as ‘“‘arms, 
ammunition and implements of war,” and that the two phrases are probably 
interchangeable. 

Professor Wricut. There is no significance, then, in the different 
wording? 

Miss Morrison. Not in my opinion. 

Professor KENNETH CoLEGROVE. Mr. Hyde, by referring to the case of 
Missouri v. Holland, has called attention to the far-reaching authority of the 
President and the Senate under the treaty-making power. Indeed, it would 
be difficult to exaggerate the extent of these powers and the possible tempta- 
tion on the part of the President and the Senate to accomplish many things 
by the treaty-making power which the Supreme Court might deny Congress 
the authority to do by an unaided Act. The case cited concerned a treaty 
with Canada. Now, the Supreme Court of the United States has declared 
unconstitutional the Agricultural Adjustment Act; but the President and the 
Senate might think they could control the production of wheat in both 
Canada and the United States through a treaty with Canada which could be 
executed by internal legislation in both countries. And the Supreme Court 
would necessarily find such an Act of Congress to be constitutional unless it 
cared to reverse the decision in the case of Missouri v. Holland. 

There is possible danger in that method if frequently pursued. Again, 
there is a curious evasion in the resort to the method used in the Reciprocal 
Foreign Trade Agreement Act giving the President sole power to negotiate 
trade agreements, when it is very obvious that some of these agreements 
could not receive a two-thirds vote of the Senate if negotiated and laid before 
the Senate as a treaty. Here is a temptation to a majority in Congress 
practically to override the Constitution by giving the President powers that 
are normally shared with two-thirds of the Senate. Certainly the Constitu- 
tion should be treated, as John Marshall said, as a living constitution and in 
accord with the spirit of the times. But, would it not be better, after all, to 
amend the Constitution itself, giving ratification of treaties into the hands of 
the majority of the Senate and of the House of Representatives? This 
would remove the necessity of practically evading the Constitution by 
means of questionable delegations of power. 

Mr. AtBert Lévirr. Mr. Chairman, may I give an outline of some of 
the types of executive agreements with which I have had to deal in the last 
six months? These executive agreements have come to me in some of my 
work and I have just finished trying to analyze about 800 of them. You 
will find this will tie in with the discussion of this morning. 

I begin with the first type of executive agreement. You will find that 
there are agreements made by administrative officials who are carrying on 
their every-day duties. For example, there came up in Congress two weeks 
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ago a discussion as to whether or not a bill should be passed which would per- 
mit the constant crossing of the Canadian border by persons who were em- 
ployed in the United States and in Canada; Canadians coming into the 
United States to work and Americans going into Canada to work. It was 
revealed in the discussion that the Immigration officials of both countries had 
an understanding of some sort which is official, and which permits certain 
persons to come from one side to the other side of the boundary line. Thisis 
a sort of informal “gentleman’s understanding,” growing out of practical 
every-day needs. These agreements seem to have no legal validity. 

A second type of executive agreement is the type of agreement which is 
made by our ambassadors or ministers serving in foreign countries. As you 
read through the Foreign Relations material or some so-called ‘executive 
agreements,’”’ you will find there are statements made which are supposed to 
be binding upon the United States, or, at least, upon our officials, which are 
subject, in some way, to future ratification and acceptance by the President. 
Just what the legal effect is of such an understanding between one ambassador 
and another ambassador I do not stop at this moment to discuss. I simply 
point out that there are executive agreements of that character. 

A third type of executive agreement is the one referred to here during 
the discussion of the reciprocal trade agreements. These are made by the 
President under command given, with some degree of administrative discre- 
tion, to the President by Congress. In giving that command or permission 
Congress is functioning under its powers under the Constitution. There 
have been a great many of that type of executive agreements. I would say 
that out of the approximately 800 there are close to 400 of them that have 
been entered into by the President under the authority of the Congress of the 
United States. 

A fourth type of agreement which you have is the one which the Presi- 
dent enters into under a treaty. You will find, in a treaty, that certain 
things are to be done by the United States or by the President. The Presi- 
dent, under his constitutional duty to take care that the laws should be 
properly carried out, enters into the executive agreement and refers ex- 
pressly to those particular treaties. There are approximately 300 of such 
types of agreements. 

There is the fifth type of executive agreement which the President enters 
into, apparently under the power which he himself has either as the chief 
executive or the one who is the spokesman for the people of the United 
States. I do not stop to inquire as to the existence of a power in the Presi- 
dent to make such agreements. I assume that there is a constitutional 
power in the President to speak with binding force for the people of the 
United States. If so, he has already entered into approximately 200 execu- 
tive agreements of various characters covering all sorts of things. 

Those are the five types of agreements which I am able to classify. 
Now I come to something which I call the ‘“‘unclassified agreement.” I will 
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do. 
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give it to you and throw it open for your thinking and your discussion. I 
might take one example and let you make the application yourself. In 1914 
the President entered into a reciprocal agreement with The Netherlands in 
which it was agreed by the Government of The Netherlands and the Govern- 
ment of the United States that each reciprocally would withdraw its diplo- 
matic support from any of its citizens who acquired oil rights in Mexico after 
April 20, 1914. Similar agreements were made with Great Britain (mining 
rights) and with Spain (mines and mining rights). Now, I raise the question 
as to where these particular executive agreements should be classified. They 
were not made under a constitutional provision, nor under a statute, nor 
under a treaty. It is not the function of the President, I suppose, as chief 
executive, to withdraw support for things that are properly done in Mexico 
under Mexican law. I cannot place these agreements. If you will add, that 
recent legislation passed in Mexico, permits Mexico to appropriate all of the 
mining property in Mexico, what does an executive agreement of this charac- 
terdo? Ido not know; and I do not know where to classify it. Perhaps you 


Mr. Georce A. Fincx. If I might take a moment, I would like to adda 
footnote, as Mr. Myers suggested about Miss Morrison’s paper, to Mr. 
Hyde’s paper on the subject of the augmentation of legislative power by 
means of a treaty. Ido not wish to discuss that point directly, but I wish to 
call attention to a recent decision of the Privy Council of England with refer- 
ence to the powers of the Parliament of Canada on that subject. 

Canada, as a member of the International Labor Organization, signed 
certain International Labor Conventions and attempted to carry out the 
conventions by passing the necessary legislation in the Canadian Parliament 
affecting labor in the provinces of Canada. That legislation on the part of 
the Dominion Parliament was contested in some of the provinces as being 
beyond the power of the Canadian Parliament and only within the powers 
reserved to the provincial legislatures. The question went up to the Su- 
preme Court of Canada and the court divided evenly in an advisory opinion, 
the Chief Justice upholding the legislation. The question went to the Privy 
Council and, much to my surprise and I think to the surprise of a great many 
of us who follow these things, the Privy Council refused to coédperate—in 
current terms—with such progress in international affairs, and drew the dis- 
tinction between the power of a country to create a treaty obligation and its 
power to fulfill it. It held that there was no doubt that the Dominion of 
Canada, as a member of the International Labor Organization, had the 
power to sign these conventions and create the obligation to carry them out, 
but that signature of the conventions did not change the fundamental act of 
Canada and did not give the Canadian Parliament any more power than it 
had before; that, therefore, this legislation of the Parliament of Canada was 
inconsistent with the British North America Act, and that legislation affect- 
ing labor to carry out the conventions signed by Canada had to be passed and 
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adopted by the provincial legislatures. The Privy Council added that it is 
necessary when a government creates such obligations, which it has a right to 
do as a member of the family of nations, if there is any question of power to 
carry them out, there should be coéperation between the separate jurisdic- 
tions within the government instead of an attempt on the part of the general 
legislature to enlarge its powers by means of a treaty. 

Professor Wricut. Is that the decision in the April number of the 
AMERICAN JOURNAL OF INTERNATIONAL Law? 

Mr. Fincn. Yes. It is the case of Ontario v. Canada. I would also 
ask you to look at the next July number of the Journal because Mr. Hyde, a 
member of the Board of Editors, has consented to make some comments on 
that decision out of the abundance of his own knowledge and experience on 
the same subject in the United States. 

Mrs. Mary H. Stone. With respect to the Canadian treaty, which 
has twice been rejected by the Senate, on the building of the St. Lawrence 
canal, every leg of it but one has been completed through executive agree- 
ments, and the St. Lawrence seaway is a centipede. 

The Presipent. The Chair is somewhat of the opinion that the mem- 
bers present are talked out and that they would appreciate the opportunity 
to repair to the dining room. The meeting is adjourned until 2:00 o’clock 
this afternoon. 

(Thereupon at 12:50 o’clock p.m., a recess was taken until 2:00 p.m.) 




















THIRD SESSION 
Friday, April 30, 1937, 2 o’clock p.m. 


. The Society met, pursuant to the recess, at 2 o’clock p.m., with Paruip 
MARSHALL Brown, Honorary Vice President, in the chair. 

Chairman Brown. I suppose when the Chairman introduces the 
speakers that the audience is entitled to know who is the Chairman. I have 
been asked to open this session this afternoon, until our regular chairman 
will arrive. Iam Philip Marshall Brown. I presume ez officio I am called 
upon to substitute. 

Continuing the discussion of this morning, which was really initiated by 
the remarkable paper read by Miss Phoebe Morrison on the Neutrality Act, 
we will now have the pleasure of hearing John H. Spencer, former Adviser 
to the Ethiopian Government, on the subject of “Some Legal Aspects of Air- 
craft in Belligerent Operations.” 


SOME LEGAL ASPECTS OF AIRCRAFT IN BELLIGERENT 
OPERATIONS 


By Joun H. SPENCER 
Former Adviser to the Ethiopian Government 


The subject which I am asked to discuss concerns ‘Some legal aspects of 
aircraft in belligerent operations” and it has been suggested that I speak of 
the questions which arose in the course of the Italo-Ethiopian conflict. 

I shall assume in this discussion that there was legally in existence in the 
course of the Italo-Ethiopian hostilities a state of war. Although there was 
no declaration of war, there were other operative facts which no less clearly 
indicated that such a state of war obtained. It suffices to mention the report 
of the Committee of Six concerning the violation of Article 16 of the Cove- 
nant, which report was adopted by the Council of the League of Nations 
and the fact that each belligerent state invoked as against the other certain 
conventions such as The Hague Convention No. IV of 1899 and 1907,' the 

1 It will be noted that whereas Ethiopia had ratified the Convention of 1907, Italy had 
ratified only the Convention of 1899. There would, in consequence, appear to be reason to 
believe that neither of the belligerents could invoke either of the conventions as against the 
other, inasmuch as their ratifications were attached to different instruments. However, for 
practical reasons, the Ethiopian Foreign Office invoked against Italy the Convention of 1907 
to which it (Ethiopia) was a party. This practice was not, perhaps, a too great straining of 
logic and legality inasmuch as the two conventions, in their most important aspects, differ 
but little. For example, Art. 25 of the Convention of 1907, which pertains to the bombard- 
ment of undefended towns, differs from Art. 25 of the Convention of 1899 only in the addition 
of the phrase “by whatever means,” and an examination of the negotiations in regard to this 
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Geneva Protocol of 1925 in regard to the use of gas, and the Prisoners 
Convention of 1929, all of which instruments are operative only in time of 
war. 

I might add that I shall approach this question exclusively from the 
point of view of those conventions which are today in force and on which the 
Ethiopian and Italian Governments weré able to base their arguments. In 
consequence, it will be necessary to leave aside many interesting questions of 
a theoretical nature. 

Of necessity this discussion will be centered exclusively about the con- 
duct of hostilities as pursued by the Italian aviation for the simple and ob- 
vious reason that the Ethiopian forces possessed no fighting or bombing 
planes whatsoever.” 

Finally, by way of introduction, I should like to point out that I will con- 
fine myself particularly to those aspects of the problem which concern the 
activities of aviation in the rear of belligerent forces. It is certain that here 
resides the greatest interest of the problems of aerial warfare and it is equally 
certain that it is behind the lines of combat that the air arm finds its greatest 
offensive power. 

Inasmuch as the time at my disposal is greatly limited, I should like to 
set forth five problems of a general nature which arose in the course of the 
hostilities as pursued by the Italian aviation. 

The first question—you have perhaps already foreseen it—concerns that 
of the definition of the undefended or open towns. You will recall that 
Article 25 of The Hague Convention No. IV of 1907 contains the following 
terminology: “The attack or bombardment, by whatever means, of towns, 
villages, dwellings, or buildings which are undefended is probibited.”’ 

Various questions arose in this respect with regard to towns in the vicin- 
ity of which were encamped Ethiopian troops or was located the Ethiopian 
General Headquarters. In October, 1935, the present Italian Minister of 
Foreign Affairs, then Minister of Propaganda, asserted that “the Italian 
Army has always endeavored to spare the civilian population and it is easy 
for Italian armies to recognize the Ethiopian fighting forces, which usually 





insertion leads to the conclusion that such insertion was merely made out of abundance of 
precaution, it being the view of the delegations that such a phrase was already 
logically included in the previous version of 1899. Cf. J. B. Scott, ed., Reports to the Hague 
Conferences of 1899 and 1907 (Washington, 1917), p. 891. 

? This was due (1) to the prohibitions established by Arts. 12-18 and 28 of the Geneva 
Arms Convention of 1925; (2) to the fact that the Ethiopian Government desisted from 
purchases in accordance with the appeals of the League of Nations addressed in 1935 to 
Italy and Ethiopia; (3) to the embargo placed upon the shipment of arms to Italy and Ethi- 
opia prior to the outbreak of hostilities by states members of the League; and (4) (after the 
outbreak of hostilities) to the lack of funds on the part of the Ethiopian Government. The 
urgent need of funds for the purchase of fighting planes was one of the principal reasons 
motivating the requests of the Ethiopian Government for financial aid from the League of 
Nations. 
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camp outside the inhabited areas.” However, according to a memorandum 
submitted to the League of Nations, the Ethiopian Ministry of Foreign Af- 
fairs asserted that no less than fifty bombardments of open towns had taken 
place since the outbreak of hostilities on October 3, 1935, and the middle of 
February, 1936. 

Towns such as Dessié and Quoram, in the vicinity of which was placed 
at various times the Ethiopian General Headquarters, were particularly the 
objects of attacks by the Italian aviation. However, the most interesting 
question arose with respect to Addis Ababa and its claim to the status of an 
open or undefended town. 

Various factors would tend toward the establishment of an affirmative 
answer to this question. In the first place, there were no fortifications or 
other military works which could conceivably be the object of attacks either 
by land or by aerial forces. Moreover, there were no military planes whatso- 
ever at the airport of Addis Ababa situated some four miles outside the 
city which could serve as a defense against an attacking airforce. In addi- 
tion, there was no anti-aircraft armament within the city or on the periphery 
thereof. 

Dismissing these possibilities there would appear to be only one remain- 
ing reason for which the city of Addis Ababa might be considered as defended, 
and this was the fact that the inhabitants possessed in large numbers anti- 
quated rifles and a few portable machine guns (fusils-mitrailleurs). This fact 
was, during the raids on the capital, to assume considerable importance. 

Various questions are presented in this respect. In the first place may 
such armaments be classified as means of defense against an aerial attack? 
The obvious answer would appear to be in the negative even as regards ma- 
chine guns using tracer bullets. It is estimated that the most efficient anti- 
aircraft cannon intelligently operated attains a rating of only five per cent. 
for direct hits. Consequently, there should be little question concerning 
hunting rifles, most of which were thirty to forty years old, or even as regards 
machine guns. 

A possible argument to the contrary could be based on the fact that such 
weapons could be used against the occupants of enemy planes should an at- 
tempt be made to land and seize the city by force. However, in practice this 
distinction would appear to be somewhat specious in nature for in the great 
majority of cases the planes had no intention whatsoever of landing. Dur- 
ing the course of the war there were never more than eleven combat planes to 
appear over Addis Ababa and it would be difficult indeed to presume that so 
small an attacking force would have an intention of landing with a view to 
occupying territory in the immediate vicinity of Addis Ababa. 

Apart from the question as to the effectiveness of these weapons of de- 
fense there arose the question whether the mere firing by the inhabitants of 
Addis Ababa upon the planes which appeared over the city and machine- 
gunned certain parts thereof, might not be such an act as to cause the city to 





forfeit its status as an undefended town. This was the grave preoccupation 
on the part of the Ethiopian Government which gave strict orders to the 
populace of the city to abstain from such acts for fear they might serve as pre- 
‘text to the Italian aviation to proceed to bombard the city. In effect, Article 
II of The Hague Convention No. IV assimilates to belligerents those individ- 
uals “‘who, on the approach of the enemy, spontaneously take up arms to resist the 
invading troops.” If Article II is applicable to the instant case, the ques- 
tion then arises as to whether the city of Addis Ababa might be considered to 
have forfeited its status as an open town, inasmuch as by such an argument 
it would momentarily at least be occupied by belligerents. On the other 
hand, it is clear that no established means of defense existed within the city 
which could serve as justification to the Italian aviators for bombardment. 
In other words, the question is whether the protection provided for by Article 
XXV in the case of towns having no established means of defense shall also 
extend to places having only spontaneous means of defense. It would appear 
that localities provided with such spontaneous means of defense could enjoy 
the protection provided for by this article. Moreover, in view of the fact 
already mentioned, that the inhabitants of Addis Ababa possessed weapons 
which were totally ineffective in disabling enemy planes flying even at a rela- 
tively low altitude, there would be reason to doubt whether there were ever 
in fact any means of defense of the city against aerial attacks whether they 
be spontaneous or established means of defense. 

A second general source of difficulties was that of the observance of the 
immunity of the Red Cross by the Italian aviation. During the course of 
the war, the Ethiopian Government protested to the League of Nations 
against the bombardment of Red Cross and Red Crescent ambulances on no 
less than eighteen occasions, the Swedish, Egyptian and British ambulances 
being particularly the objects of such bombardments. The British Ambu- 
lance No. 1 was, according to official British and Ethiopian sources, 
bombarded on four days in succession from the 3rd to the 6th of March, 
1936. 

One problem concerned the distance at which such Red Cross ambu- 
lances were placed in relation to the forces actually engaged in hostilities. 
The Italian General Headquarters maintained that in many cases it was im- 
possible for the aviators to avoid bombardments of such ambulances in view 
of their proximity to the fighting forces; and in a memorandum to the Inter- 
national Committee of the Red Cross the President of the Italian Red Cross 
observed that such ambulances should “be stationed at well-marked points 
away from places where troops are concentrated.” * 

Such a rule would, however, be incompatible with the services which 
such ambulances have been called upon to render to the fighting forces and, 
indeed, their utility would thereby be greatly diminished. This fact the 


* Such were, inter alia, the grounds on which the Italian General Headquarters justified 
the bombardments of the Swedish Red Cross at Malka Didaka on Dec. 22 and 30, 1935. 
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President of the Italian Red Cross himself recognized in the memorandum 
already mentioned when he stated that “the staff of the Red Cross is not a 
staff which conceals itself; it is a staff which does its duty at the point where 
the danger is greatest and the fighting hardest and is, therefore, inevitably 
exposed.” 

In regard to the bombardments of the British Red Cross ambulance, an 
interesting discussion took place between the British and Italian Govern- 
ments as to the right of self-defense on the part of Red Cross ambulances. It 
was the contention of the Italian Government that according to Article VII 
of the Geneva Convention of 1929, Red Cross ambulances which commit acts 
harmful to the enemy shall not be entitled to the protection owed to such 
units by virtue of Article VI of that convention. 

On its side, the British Government, in a note of April 10, 1936, ad- 
vanced two arguments of somewhat doubtful validity. The first was to the 
effect that “His Majesty’s Government are not aware of any rule of interna- 
tional law which provides that aircraft flying over enemy territory must not 
be fired at when they descend low to inspect encampments, even should the 
latter be marked with Red Cross emblems. It is, indeed, confidently as- 
sumed by His Majesty’s Government that any Ethiopian aircraft which in- 
dulged in similar scouting activities over an Italian hospital area would be 
greeted with anti-aircraft fire from all sides.” It is to be noted, however, 
that the existence of a rule cannot be established merely by proving the ab- 
sence of a contrary rule, which is, in effect, the purport of this argument. 

I must confess that the second argument, although on its face somewhat 
more convincing, would appear to me to be of equally doubtful validity. Ac- 
cording to the second contention, it was the view of His Majesty’s Govern- 
ment “that, whatever the circumstances on the occasion of the first attack 
[March 3] against the ambulance, it might well be argued that, on the second 
[March 4], third [March 5] and fourth [March 6] occasions on which it was 
attacked, the ambulance personnel might be entitled under Article 8, 
Section I, of the 1929 Convention to fire at the aircraft, since in this case they 
would only be acting in self-defence, seeing that the ambulance had been 
deliberately bombed by Italian aircraft on the preceding day or days.” 

This argument is apparently based upon the premise that there was a 
causal connection between the first attack on March 3 and the three subse- 
quent attacks on the ensuing days. 

Upon adopting this premise, the circumstances of the first attack on 
March 3 cannot become immaterial, as the argument of the British Govern- 
ment asserts and implies, for if the personnel of the Red Cross ambulance 
had, on this occasion, assumed the réle of the aggressor then, by virtue of the 
premise according to which there was a causal connection between all four 
bombardments, it would be impossible to maintain that the personnel of the 
ambulance was, during the second, third and fourth attacks, acting in self- 
defense. 
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Is it possible, however, to accept such a premise? Even adopting the 
assumption the most favorable to the British case, namely, that the airplane 
was the aggressor on the occasion of the first attack, there was, nevertheless, 
a withdrawal after each attack until the following day—a withdrawal 
surely definite enough to break the thread of continuity between the attacks. 
Consequently, it should become necessary to determine as to each day 
whether the personnel of the airplane or of the ambulance was the aggressor. 
Moreover, it is manifestly impossible to argue self-defense from a previous 
attack, that is, to affirm that the ambulance was, on March 4, 5 and 6, de- 
fending itself from the attack on March 3. Such a reasoning might be based 
on the grounds of retaliation, but scarcely on the grounds of self-defense. 

Of particular difficulty during the course of the war was, as regards the 
Red Cross, the question of the so-called abuses of the Red Cross insignia. 

These so-called abuses on the part of the Ethiopian troops led in turn to 
retaliation and, according to the Ethiopian Government, systematic bom- 
bardments of the Red Cross ambulances, Ethiopian and foreign, in the course 
of the war. It was the contention of the Italian General Headquarters that 
Ethiopian troops, with a view to securing protection against bombardments, 
systematically assembled on large ground-flags bearing Red Cross insignia. 
This accusation was flatly denied by the Ethiopian Government, which in 
turn ‘ accused the Italian forces of systematic bombardments of Red Cross 
ambulances on and behind the fronts. According to the Ethiopian Govern- 
ment these bombardments had become so frequent and devastating as to 
compel the camouflaging of such ambulances, later the cessation of their ac- 
tivities and their eventual withdrawal from the northern and southern 
fronts. 

A third general problem which arose with regard to the activity of the 
Italian aviation behind the lines was that of the situation of individual 
Italian aviators who had been forced down among civilian populations. 
Time will permit me to mention only one case by way of illustration—that of 
the aviator, Lieutenant Minniti, who had been forced down far behind the 
lines in the Ogaden. According to information received by the Ethiopian 
Government the aviator in question had been captured by peasants in the 
Ogaden and summarily executed. The question which arises in this connec- 
tion is that of whether there was by such execution a violation of the provi- 
sions of The Hague Convention No. IV of 1907 and the Geneva Convention 
of 1929 concerning the treatment of prisoners of war. By no stretch of the 
imagination can it be asserted that the simple peasants who proceeded to 
capture and to kill Lieutenant Minniti were belligerents within the meaning 
of Articles I or II of The Hague Convention of 1907. Consequently, the 
question arises as to whether Lieutenant Minniti had a right to the status of a 
prisoner of war, having been captured by civilians. Articles III and IV of 


‘Cf. Memorandum of March 2, 1936, addressed to the International Committee of the 
Red Cross and to the League of Nations. 
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The Hague Convention are unsatisfactory in furnishing a solution to this 
problem. Article III provides that “in the case of capture by the enemy,” 
both combatants and non-combatants “‘have a right to be treated as pris- 
oners of war.” No definition is given in this Convention of the terms 
“enemy” and “prisoner of war” and it might well be presumed that they 
apply exclusively to belligerent forces. Article IV, which is scarcely clearer 
in this respect, provides that ‘‘prisoners of war are in the power of the hostile 
Government, but not of the individuals or corps who capture them. They 
must be humanely treated. . . .”® 

A fourth question which arose during the course of the hostilities was 
that of the action of Italian aviation against the cattle of the non-com- 
batant populations behind the fronts. On innumerable occasions officials of 
the Ethiopian Government protested that Italian aviators, descending low 
over the countryside, with their machine guns mercilessly mowed down the 
herds of cattle which constituted the livelihood of the Ethiopian peasants. 
You realize, perhaps, that Ethiopia is primarily a grazing country, that 
hides form one of its principal exports and that the population is largely, if 
not almost exclusively, meat-eating. Consequently, such attacks upon the 
herds of cattle were of a nature profoundly to disrupt the economic organiza- 
tion and the morale not only of non-combatants but also of the troops them- 
selves. Particularly was this the case in the province of Sidamo, where, 
according to the assertions of the Ethiopian Government, the vast herds of cat- 
tle were decimated by Italian aviators from the southern front. The reper- 
cussions of this action were disastrous for Ethiopian commerce as well as for 
the conduct of hostilities. Market days at which the peasants brought in 
for sale their cattle falling as a rule regularly on Thursday formed a con- 
venient occasion for such attacks by Italian aviators, who were thus apprised 
of both the day and place at which they would be able to destroy large quan- 
tities of cattle. Furthermore, it was the custom of the Ethiopian troops 
either individually, as was generally the case, or through the commissariat of 
the various armies, to purchase meat provisions at such markets. In view 
of the regular Thursday attacks by the Italian aviation, it became necessary 
to close entirely such markets, thus disrupting the economic life of the coun- 
try and rendering exceedingly difficult the provisioning of the Ethiopian 
troops. The analogies which this situation present are striking as regards a 
war in Europe. Would it not be permissible to maintain that, following the 
example of the aviation in the Italo-Ethiopian conflict, large industrial cen- 
ters in Europe, where necessarily the armies buy their supplies, might not 
likewise be the object of such bombardment? According to the classifica- 
tions adopted in the last war, certainly provisions destined directly for 


5 See Art. I of the Geneva War Prisoners Convention of 1929. Cf. also, Art. 36 of the 
draft of the Commission of Jurists (1923)—“‘When an enemy military aircraft falls into the 
hands of a belligerent, the members of the crew and the passengers, if any, may be made 
prisoners of war.” (Italics added.) 
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troops in the field may be classed as contraband and liable to seizure and 
destruction by the enemy. Clearly then, the cattle which in these native 
markets were destined for the use of the Ethiopian troops could be classed 
as contraband, and just as clearly might so be classified the innumerable 
provisions supplied by large industrial centers in Europe to the fighting 
armies. 

A fifth and final question concerned the use of gas by the Italian avia- 
tion in the course of the hostilities. This fact was tacitly admitted by Italy 
in the course of the discussions at Geneva in the month of April. The ques- 
tion which is of immediate interest concerns the effects of such attacks upon 
the civilian populations behind the lines. It is significant that in the course 
of the war the Italians, according to accusations of the Ethiopian Govern- 
ment, from approximately the 10th of March until the termination of the 
hostilities, abandoned bombardment by gas to resort to a method of spray- 
ing the gas in the form of an impalpable mist over large sections of the 
countryside. 

This means of attack proved to be extremely efficacious as regards the 
Ethiopian troops which were not supplied with means of protection against 
this gas, and the demoralization which resulted therefrom was immediate 
and overwhelming. However, apart from the efficacy of this means of com- 
bat the grave consequences which resulted therefrom were, according to the 
Ethiopian Government, the untold losses and suffering on the part of the 
civilian populations. When the gas attacks were confined to bombard- 
ments, the effects thereof were necessarily limited to the belligerent forces by 
reason of the fact that the lethal radius of gas bombs was highly restricted. 
However, when the gas was disseminated in the form of mist, large sections of 
the countryside were attacked. The Ethiopian Government asserted that 
many cases of blindness on the part of civilian populations, to say nothing of 
the deaths and sufferings caused thereby, resulted from the use of such tac- 
tics. Moreover, and this brings us back to the question which I have just 
considered, there was produced a profound disruption of the economic life of 
the country by reason of the fact that the herds of cattle upon which the 
peasants depend for subsistence were destroyed in large numbers as the 
vegetation had been poisoned by this mist, thereby rendering grazing 
impossible. 

In discussing this last question my interest lies not in means of prohibit- 
ing attacks by gas, for such prohibitions would seem to be impossible of 
attainment in any future war. It would nevertheless be of the utmost 
importance to restrict the means employed to disseminate such gases so 
as to limit to the belligerent forces the effects of this terrifying means of 
combat. 

Before terminating this discussion I should like to touch briefly on the 
problems with which the Ethiopian Ministry of Foreign Affairs was faced as 
regards adopting effective means for compelling the enemy to desist from 
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practices which the Ethiopian Government considered to be violations of the 
laws of war and particularly of aerial warfare. 

One method which was employed may be based on Article XX VII of The 
Hague Convention No. IV of 1907 and by Article XXII of the Red Cross 
Convention of 1929, namely, notification to the enemy of certain places 
which shall not by virtue of the provisions of these conventions be the ob- 
jects of any attacks whatsoever. This method of notification to the enemy 
proved, according to the Ethiopian Government, to be ineffective in pre- 
venting aerial attacks both of Red Cross ambulances and of open towns. A 
case in point was that of the City of Harrar which was formally, by a tele- 
gram of the Emperor to the League of Nations on December 2, 1935, de- 
clared demilitarized and reserved for the hospitalization of the wounded 
from the southern front, but which was heavily bombarded by Italian avia- 
tion on March 29, 1936. 

Another method which was considered but which was not employed was 
that of reprisals. This question arose particularly in regard to the possibil- 
ity of seizing the property of Italian nationals at Addis Ababa. However, 
the Ethiopian Government in its desire to avoid all possible charges of viola- 
tion of the laws of war, and to retain the favor of world public opinion, on 
which it laid great importance, scrupulously refrained from such reprisals. 

This last remark in regard to world public opinion brings me to a third 
method employed by the Ethiopian Government to force the enemy to desist 
from violating the laws of warfare, namely, the granting of facilities to jour- 
nalists to visit the fronts, and thus to serve as impartial witnesses to the 
conduct of the warfare. A particular instance which comes to my mind in 
this respect was the bombing of the Red Cross Ambulance at the General 
Headquarters in December, 1935, which bombardment was witnessed by 
nearly forty journalists. Towards the end of the hostilities it became diffi- 
cult indeed because of the difficulties of transport and communications and 
because of the presence of the General Headquarters in immediate proximity 
to the actual hostilities, to permit any large numbers of news correspondents 
to follow the movements of the General Headquarters, or to furnish those 
correspondents who remained in Addis Ababa with all the necessary in- 
formation, even that information which the Ethiopian Government had the 
greatest interest in giving to the world, namely the spraying of yperite on the 
northern front. The reason for this last fact was that communications be- 
tween the General Headquarters and the Capital, being, as they were, almost 
exclusively by radio, were restricted to the absolute minimum in order to — 
avoid giving to the enemy by such transmissions any indication of the precise 
location of the General Headquarters. 

However, as regards the question of the prevention of violations of the 
laws of war, in spite of the very sympathetic attitude of the press in general, 
the experience of the Ethiopian Government only proved the complete inef- 
ficacy of public opinion. I might, perhaps, be permitted to cite the case of 
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British public opinion which certainly throughout the war was most militant 
in favor of the Ethiopian cause and which had been responsible for the 
changes in the Cabinet after the announcement of the Hoare-Laval Plan in 
December, 1935. Although the British Government itself sent a strongly- 
worded protest to the Italian Government, British public opinion was al- 
most apathetic to the bombardments of the British Red Cross ambulance on 
the 3rd, 4th, 5th and 6th of March of last year. Likewise, the Ethiopian 
Government discovered that world public opinion long remained practically 
indifferent to the use of gas by the Italians which so dramatically changed the 
course of the war. Public opinion may, conceivably, be of influence in 
political questions but in the legal questions concerning the conduct of war- 
fare it has proved in the experience of the Ethiopian Government to be 
singularly ineffective. 

A fourth possible method of inducing the enemy to desist from its viola- 
tions of the established rules of warfare was that of sending one or several 
commissions of inquiry to the two fronts. The proposal was made simul- 
taneously on the 3rd of January, 1936, to the League of Nations and to the 
International Committee of the Red Cross following the two bombardments 
of the Swedish Red Cross Ambulance in December, 1935. I would prefer 
not to go into details as to the reasons for the failure of these proposals. 
Suffice it to say that the chief difficulty concerned that of the jurisdiction of 
the proposed commissions. On the one hand, it was clear that an inquiry 
based exclusively on Article XXX of the Red Cross Convention of 1929 . 
would fail to cover even questions concerning the bombardments of Red 
Cross ambulances, not to mention questions of violations of conventions 
other than the Red Cross Convention concerning the laws of warfare. On 
the other hand, it was clearly desirable, in view of certain maneuvers, to 
avoid giving any pretext for the assumption by a commission of inquiry of a 
power of investigation into political questions. The proposal placed before 
the League of Nations was abandoned on January 23 by a decision of the 
Council on that date. The proposal placed before the International Com- 
mittee of the Red Cross was not formally abandoned, giving rise to a serious 
difficulty which I shall, in a moment, mention. 

Admitting the failure of these four measures already mentioned, there 
remained a fifth expedient, that of appealing directly to third Powers and to 
international organizations to protest or to intervene. 

For the sake of brevity, I shall describe the results of this method exclu- 
sively from the point of view of the protests of the Ethiopian Government 
against the use of poison gas. Although according to the Ethiopian Govern- 
ment, the enemy had used poison gas in December, 1935, on which occasions 
the Ethiopian Government addressed protests to the League of Nations, it 
was not until the first of March, 1936, that gas was used systematically on 
the northern front. Scarcely had a week elapsed after the inception of this 
campaign before those governmental officials in Addis Ababa in closest com- 
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munication with the General Headquarters urgently demanded that the 
Ministry of Foreign Affairs do all within its power to put an end by appeal to 
the League of Nations and to neutral States to this method of warfare which 
had thus in the period of a few days demoralized the troops on the whole 
northern front, unprovided as they were with gas masks. There remained, 
in consequence, apart from these ineffective measures already mentioned, 
only the expedient of direct protests to the States signatory to The Hague 
Convention No. IV and to the Geneva Protocol of March 17, 1925, in respect 
to the violation thereof by the use of poison gas. Accordingly a formal iden- 
tic note of protest was addressed in March to the various States signatory to 
these two instruments. There is, however, reason to believe that this pro- 
test was ineffective and, although a month later, on April 20, certain States 
members of the Council, denounced in no uncertain terms the use of poison 
gas in the conduct of hostilities, there is no evidence on which to base a belief 
that such protests were the direct result of this appeal by the Ethiopian 
Government. 

In addition, numerous telegrams and a long report dated March 2, 
1936, were addressed to the International Committee of the Red Cross by the 
Ethiopian Government, concerning all the alleged violations of the laws of 
war. Moreover, similar detailed reports were addressed to the Committee 
by various representatives of the Red Cross in Ethiopia, and particularly 
reports concerning the bombardments at Dessié and at Malka Didaka. 

Finally, on numerous occasions protests were addressed to the League of 
Nations not only as regards the use of poison gas but as regards other alleged 
violations of the laws of war. Perhaps I might be permitted to make here a 
digression. On certain occasions, the Ethiopian Ministry of Foreign Af- 
fairs, in its communications to the League of Nations, resorted to anticipa- 
tory protests as in the case of attacks on Addis Ababa where it was desired, 
naturally, at all costs to prevent a bombardment of the city. Accordingly, 
in protesting against the aerial attacks on the city by the use of machine guns 
in contravention of Article XX V of The Hague Convention No. IV of 1907, 
the Ethiopian Government declared, as for example in a telegram to the 
League of Nations on April 17, 1936, protesting against a raid over Addis 
Ababa on that date: “The Ethiopian Government expects the enemy to 
allege that, during this attack, the said aeroplanes were riddled with bullets, 
the purpose being to fabricate a false pretext for bombing the town... . 
The fact that Italian aeroplanes have flown over the town on four occasions 
and the fact that, during these attacks, machine guns were fired . . . clearly 
show the enemy’s intention of bombing this open town.” The maneuver 
was obviously that of embarrassing the enemy in its supposed plan for bom- 
bardment of the capital. Reverting to the protests to the League of Nations 
against the use of gas, it is to be remarked that the Committee of Thirteen, 
meeting in London on March 23, 1936, noted, to use the words of its rappor- 
teur, that “The Ethiopian Government’s charges regarding the use of 
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asphyxiating gases by the Italian Army became, in particular, more numer- 
ous and more urgent and, while the Government at Rome had submitted 
observations regarding especially the bombardment of ambulances reported 
by Ethiopia, it had not thought fit to reply to the charges relating to the use 
of asphyxiating gases. The Committee therefore requested its Chairman to 
address a letter to the Italian Government. .. .” The Italian Government 
saw fit not to give the requested information and, in consequence, on April 8, 
the Committee requested such information from the International Commit- 
tee of the Red Cross. The International Committee the following day de- 
clined for two reasons to comply with this request. The first ground for 
refusal brings us back to the question of the commission of inquiry, already 
mentioned. The view of the Committee was that inasmuch as the question 
of an inquiry was still pending, ‘““The International Committee cannot hand 
over its documentary material for the purposes of another enquiry bearing 
partly on the same facts.”” The second reason given was, to use the words of 
the Committee’s reply, that ““The International Committee does not feel that 
it can communicate information confided to it as being an international organ 
of the Red Cross, for any enquiry other than that for which the Geneva Con- 
vention itself makes a provision in the matter of establishing the facts re- 
garding alleged violations.” There was thus clearly a difference of opinion 
as to the proper réle of the International Committee of the Red Cross. On 
April 18, the Chairman of the Committee of Thirteen replied to the Interna- 
tional Committee, stating that the former’s request of April 8 ‘‘made it clear 
that the subjects in regard to which it asked for the communication—there 
was no question of handing over—of documentary material in the possession 
of the International Red Cross Committee include a considerable number of 
important matters which fall outside the scope of the Geneva Convention’’ 
and in regard to the argument that the neutrality which the International 
Committee was constrained to observe would preclude it from communicating 
even information concerning matters falling outside the Geneva Convention, 
that “The Committee of Thirteen can only express its surprise that such a 
reason should be invoked as a ground for declining to communicate informa- 
tion to an organ which is acting on behalf of the Council of the League of 
Nations.” 

Thus the efforts of the Committee of Thirteen to obtain further informa- 
tion from Italy either directly or indirectly or from the International Com- 
mittee of the Red Cross proved to be unavailing. It made, consequently, its 
report to the Council on April 18, and the Council adjourned two days later 
after voting a resolution, the last paragraph of which recalls the fact that the 
two belligerents were bound by the provisions of the declaration of June 17, 
1925, and adverts to the emphasis which has been attached to this and other 
similar instruments by all the contracting parties. 

It is thus evident that all the methods adopted by the Ethiopian Gov- 
ernment for inducing the enemy to desist from violations of the laws of war 




















107 


proved ineffective. In closing, might I be so presumptuous as to offer one or 
two suggestions in the form of conclusions? First of all, I should like to 
offer a suggestion of purely academic value. It will be recalled that in prac- 
tically every instance wherein an admission was made as to the violations of 
the laws of war, an attempt was made to justify such a violation by reason of 
the necessity of retaliation. Would it not be, perhaps, advisable to provide 
in future conventions regulating the conduct of warfare that no derogation 
may be made to the rules therein established on the pretext of retaliation, al- 
lowing only retorsion in the event that the adverse party itself violates the 
conventions in question? To be sure, if a belligerent is determined to disre- 
gard the established rules of warfare he will not be deterred therefrom by 
provisions of certain international conventions, but he should not, so it would 
appear to me, be entitled to declare that the exception of retaliation is inher- 
ent in such conventions. On April 20, the representative of Italy in advert- 
ing to the alleged violation of the Geneva Protocol of June 17, 1925, declared 
that such protocol “contains no provision prohibiting, in derogation of the 
general principles, the exercise of the right of reprisal for atrocities. . . .” 
While it is not denied that such may be strictly the law existing today, would 
it not be advisable to attempt in this manner to limit the privilege of retalia- 
tion as an exception to the operation of conventions regulating the conduct 
of warfare? 

The second suggestion is, perhaps, of a somewhat more practical nature. 
It is apparent that those agencies of the neutral Powers which might have 
operated to settle the numerous accusations and counter-accusations con- 
cerning the violations of the laws of war, proved, in the course of the Italo- 
Ethiopian War, to be ineffective. The experience of the Ethiopian Govern- 
ment during the war established the fact that by their nature neither the 
League of Nations nor the International Organization of the Red Cross were 
fitted for establishing and directing the work of neutral commissions of in- 
quiry concerning alleged violations of the laws of war. In addition, it isa 
question whether the prisoners’ bureaux envisaged by The Hague Conven- 
tion No. IV and the Geneva Prisoners Convention of 1929 could be adapted 
tosuchfunctions. These organizations did not operate in the Italo-Ethiopian 
War. Finally the friendly offices of third Powers envisaged by The Hague 
Convention would not appear suitable to the purposes of an impartial judi- 
cial inquiry into the violations of the laws of war. Ethiopia had no such 
Power to represent her in Italian territory during the hostilities. 

Would it not, therefore, be possible to envisage a convention which 
might institute a panel of representatives of all the States from which panel, 
in a manner similar to that established for the Permanent Court of Arbitra- 
tion at The Hague, might be chosen a commission to be invested for the 
period of the hostilities with the function of inquiring into the alleged viola- 
tions of the law of warfare, and with the right of dispatching delegates to the 
zones of hostilities to serve as neutral observers in the manner of military at- 
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tachés but who in distinction from the latter might be empowered to publish 
the results of their findings? 

It is fully realized that these suggestions are largely impractical but it is 
hoped that attention may, perhaps, be directed, if not towards defining with 
greater precision the present rules of warfare, at least towards some practical 
attempt to give vigor to those conventions which are not, following the usual 
phrase, “‘in force,’’ but in somnolence. 


Chairman Brown. As we gather here under these delightful conditions 
in this lovely city on a day as beautiful as this, I suppose that we need be 
reminded, as we have just been reminded by this singularly interesting and 
poignant paper, ef the realities of the world about us. We cannot lose 
ourselves in abstract discussions. We have constantly to keep in mind 
concrete realities. I know nothing more challenging than the paper that 
has just been read to us, living in a world, as this morning’s paper vividly 
brings to our minds, where disaster comes from the sky. Masses of people 
in the war in Spain are being destroyed in the way just described to us. A 
great question mark is being drawn by these airplanes in the skies as to 
what control may be brought about, what rules may be agreed upon and, 
as has been suggested, whether any rules can be enforced. 

We will now have the pleasure of hearing a paper on the subject of 
“The Effect of Governmental Controls on Neutral Duties,’’—certainly a 
most timely and interesting topic. I shall now call upon Professor Lawrence 
Preuss, of the University of Michigan. 


SOME EFFECTS OF GOVERNMENTAL CONTROLS ON 
NEUTRAL DUTIES 


By LAWRENCE PREUSS 
Assistant Professor of Political Science, University of Michigan 


The current discussion of neutrality has evoked a lively controversy 
which threatens to equal in its violence and futility the dispute concerning 
the responsibility for the World War. Fortunately, it is unnecessary for our 
present purposes to assume a definite position upon the issue of neutrality 
versus collective security; ! nor need we express an opinion as to the practica- 
bility of maintaining the peace solely through a scrupulous regard for neutral 
duties and a vigorous assertion of neutral rights, as defined by prewar in- 
ternational law. The senior Senator from Washington has recently charac- 
terized that law as ‘‘a veritable Delphic Oracle of Doodledum”’;*? on the 

1 For thoughtful discussions of this problem, see H. Lauterpacht, ‘Neutrality and Col- 
lective Security,” Politica, Vol. II (1936), pp. 1833-155; and Philip C. Jessup, Neutrality, 


Its History, Economics and Law, Vol. IV: Today and Tomorrow (New York, 1936), pp. 
86-123. 


2 Senator Homer T. Bone, March 3, 1937. 81 Congressional Record, No. 43, p. 2245. 
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other hand, one of our colleagues present has stated his strong conviction 
that “the established rules of international law . . . , if applied by informed 
and neutral administrations,” are ‘‘quite adequate to preserve the neutrality 
of the United States.’’ * 

It is probable that all members of this Society will avoid self-stultifica- 
tion in dissenting from the views of our senatorial nihilist; many, moreover, 
will not find it possible wholly to agree that a firm knowledge and a com- 
petent application of the traditional laws of neutrality are alone sufficient 
to ensure the peace. To most it will seem the merest truism to recall that 
the rights and duties of neutrals have not been immune from the processes 
of historical development. They have been greatly altered in the recent 
past, and there is no reason to believe that their evolution has been arrested 
in this day of rapid and incessant change. Neutrality, as Dean Dickinson 
has reminded us, is “‘a relationship whose consequences vary with time and 
circumstances,” consequences which are “the result in any given period of 
the impact upon previous practice of geography, political tradition, eco- 
nomic interest, military expediency, and an essentially unstable balance of 
power.” 4 


I 


However widely opinions in Congress and among the general public 
may vary as to the details of a desirable and effective neutrality act, there 
is substantial agreement upon one essential point: the necessity for domestic 
legislation sharply curtailing the right of American citizens to extend mate- 
rial aid to belligerents. This policy is basic in the legislation of 19355 and 
1936,° and in the Neutrality Act of 1937 which has just been passed.? The 
requirements of our neutrality laws are now well in advance of those of the 
laws of neutrality.® 


It is not our task at this time to consider the wisdom of such legislation. 


3 Memorandum submitted by Edwin M. Borchard to the House Committee on Foreign 
Affairs, January 9, 1936. Hearings on H. J. Res. 422 (74th Cong., 2d Sess.), p. 75. 

4 “Neutrality and the Munitions Traffic,” Proceedings of the American Society of 
International Law, 1935, p. 46. 

5 49 Stat. 1081. 6 49 Stat. 1152. 

7(S. J. Res. 51), Public Res. No. 27—75th Cong., Ist Sess. (May 1, 1937). 

8 See Charles G. Fenwick, The Neutrality Laws of the United States (Washington, D.C., 
1913), p. 11 ff., and Edward Dumbauld, “Neutrality Laws of the United States,’”” AMERICAN 
JOURNAL OF INTERNATIONAL Law, Vol. XXXI (1937), p. 258 ff. 

“Previous neutrality statutes have been enacted for the purpose of enforcing our duties 
as a neutral nation under international law. They have, in reality, been passed for the 
benefit and protection of the belligerents—or, in other words, to insure to belligerents that 
we would not be unneutral. The present legislation is solely for the benefit and protection 
of ourselves. The object is essentially different from our previous laws. By the new law, 
we do not deal with duties at all; we deal, in the interest of the whole nation, with limitation 
of rights of our own citizens, or of foreigners seeking to enter our ports or to do business 
here.”” Charles Warren, ‘‘Congress and Neutrality,” in Neutrality and Collective Security 
(Chicago, 1936), p. 110. 
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It suffices to observe that this government is now committed to a policy of 
self-limitation of neutral rights through a system of governmental control 
over private trade and financial relations with belligerents. It is apparent 
that such governmental intervention has far-reaching effects upon neutral 
obligations, and that the duties of impartiality and prevention are thereby 
extended to the fields of activity which the government now for the first 
time undertakes to control. There existed no international obligation to 
enact such legislation, and, indeed, the right to do so has been vigorously 
challenged. Once enacted, however, it greatly enlarges the sphere of 
neutral duties. The prohibition of the export of arms, ammunition and 
implements of war from the United States to belligerent countries, under 
Section 1(a) of the Neutrality Act of May 1, 1937, imposes upon the govern- 
ment an international duty to use due diligence in the enforcement of the 
embargo, and to see that it is impartially applied. Failure to do so would 
expose it to liability for damages to an injured belligerent.'° Since the 
prohibition applies not only to direct exports to a belligerent State, but also 
to “any neutral State for transshipment to, or for the use of, such belligerent 
State,” there is placed upon the government the onerous obligation of de- 
termining the ultimate destination of all shipments of munitions leaving our 
shores in time of war abroad. The same principles of impartiality and 
effective enforcement are also applicable to the prohibition of financial rela- 
tions with belligerent governments under Section 3(a) of the Act of May 1, 
1937. 


I 


It is generally agreed that neutral governments are free to restrict the 
trade of their nationals with belligerent countries in pursuance of legislation 
enacted prior to the outbreak of the war in which the restrictive measures 
are applied. There is a wide diversity of opinion, however, as to the com- 
petence of a neutral to alter its regulations after the outbreak, or during the 
progress, of a war. The discretionary provisions of the Neutrality Act of 


® See, especially, John Bassett Moore, Statement submitted to the Senate Committee 
on Foreign Relations, Jan. 29, 1936. Hearings on S. 3474 (74th Cong., 2d Sess.), pp. 172- 
188; also, letter to Hamilton Fish, Feb. 18, 19387. 81 Cong. Rec., No. 84, pp. 1693-1694. 

10 T, J. Lawrence, The Principles of International Law (7th ed.), pp. 708-709; The Col- 
lected Papers of John Westlake on Public International Law (Cambridge, 1914), pp. 388- 
391; James W. Garner, International Law and the World War, Vol. II (London, 1920), p. 
403; W. C. Dennis, ‘The Right of Citizens of Neutral Countries to Sell and Export Arms and 
Munitions of War to Belligerents,’’ Annals of the American Academy of Political and Social 
Science, Vol. XL (1915), pp. 172-173. 

Contra, Fauchille: “L’ Etat neutre peut, par sa législation particulitre, interdire a ses sujets 
les ventes et fournitures d’armes, de vivres, de charbon ou d’autres marchandises. . . . Mais la 
violation de ces prescriptions est une question de police intérieure, et jamais les belligérants ne 
pourront invoquer cette législation interne pour en faire ressortir, a leur égard, la responsabilité 
del’ Etat ou celle de ses sujets.”” Traité de droit international public, T. II (Paris, 1921), p. 773. 
Cf. Fenwick, op. cit., p. 12. 
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1937 are apparently based upon the assumption that such changes, if made 
in a restrictive direction, are legal, provided that they are applied impartially 
to all belligerents. If this position is unsound, the application of the dis- 
cretionary provisions of the present legislation in any future war will engage 
the international responsibility of the United States to the injured belliger- 
ent. 

An examination of State practice does not yield a ready solution of this 
problem. Precedents are few and conflicting, and it is not always possible 
to ascertain whether or not belligerent protests against changes of neutral 
regulations have been based on legal grounds. The pertinent provision of 
the Hague Convention (XIII) of 1907 is not conclusive, the preamble stating 
that “it is desirable that the Powers should issue detailed enactments to 
regulate the results of the attitude of neutrality when adopted by them 

. »” and that “these rules should not, in principle, be altered, in the course 
of the war, by a neutral Power, except in a case where experience has 
shown the necessity for such change for the protection of the rights of that 
Power...” 

During the period of our neutrality in the World War, the Government 
of the United States consistently refused to make any change in its policy 
with regard to trade by American nationals with the belligerent nations. 
In a note to the German Ambassador, April 21, 1915, Secretary of State 
Bryan asserted that “in view of the present indisputable doctrines of ac- 
cepted international law,’’ any change in the “laws of neutrality during the 
progress of a war which would affect unequally the relations of the United 
States with the nations at war would be an unjustifiable departure from the 
principle of strict neutrality... .”’' It is frequently assumed, in the 
present discussion of the neutrality problem, that this statement, and sim- 
ilar statements by Mr. Lansing, are declaratory of an established and un- 
questionable rule of international law. In fact, practically the whole case 
of the proponents of mandatory neutrality legislation appears to rest on this 


4 Convention (XIII) concerning the Rights and Duties of Neutral Powers in Naval 
War, signed at The Hague, Oct. 18, 1907. Scott, The Hague Conventions and Declarations 
of 1899 and 1907 (1915), p. 209. 

12U. S. For. Rel., 1915, Supp., p. 162; Carlton Savage, Policy of the United States 
Toward Maritime Commerce in War, Vol. II (Washington, 1936), p. 297. Also, The Secre- 
tary of State (Lansing) to the Ambassador in Austria-Hungary (Penfield), Aug. 12, 1916, 
U.S. For. Rel., 1915, Supp., p. 794; Savage, op. cit., p. 368. 

In replying to a request of the Prussian Government that the British Government 
prohibit the exportation of arms and munitions and other contraband of war during the 
Franco-German War, the British Foreign Secretary stated: ‘“Your Excellency now requires 
alterations of practice and the creation of restrictions on trade in a sense favourable to Prus- 
sian interests. . . . Both belligerents entered on the war with a full knowledge of the rules 
of international law and of what has been the almost uniform practice of neutrals; and each 
belligerent had consequently a right to expect that the existing rules and former practice 
would be maintained, and might with reason have complained if any change had been made.” 
Earl Granville to Count Bernstorff, Sept. 15, 1870. 61 Br. & For. St. Papers, pp. 762, 763. 
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ground. On the other hand, it must be recalled that the first neutrality 
law of the United States, the Act of June 5, 1794,'* was enacted during the 
progress of a European war, and that this law contained provisions which 
were as far in advance of the requirements of contemporary international 
law as the present legislation is in advance of that of our time.’ During 
the course of the war between Bolivia and Paraguay, the Chaco Embargo 
Act of May 28, 1934, was passed and applied.’ Furthermore, the pres- 
idential statement of October 5, 1935, declaring that American citizens who 
should trade with Italy and Ethiopia would do so at their own risk,'* and the 
efforts of the Administration to restrict such trade to its normal level '” con- 
stituted, in effect, a change in policy during the war which was then in 
progress.’ Certainly, it was so interpreted by the belligerent government 
most directly affected.'® 

Embargoes, not only upon munitions, but also upon other commodities, 
have not infrequently been imposed by neutral States in past wars. A 
number of instances are to be found in the Franco-German War of 1870,° 
and in the Spanish-American War of 1898.24 During the World War, the 
principal European neutrals,” Brazil* and China” issued lists of articles 
the exportation of which to belligerents was prohibited. In some cases these 
lists were more inclusive than the contraband lists issued by the belligerents 
themselves. It is true that these embargo measures were intended to con- 
serve domestic resources as well as to further the maintenance of a strict 
neutrality.> It must be noted, however, that the belligerent protests 

1 Stat. 381. 4 Warren, loc. cit., p. 132. 6 48 Stat. 811; ibid., 1744. 

16 Department of State Press Releases, Oct. 5, 1935, p. 255. 


17 See Secretary Hull’s statement to the press concerning trade with belligerents, Nov. 
15, 1935. Jbid., Nov. 16, 1935, p. 382. 

18 During the Italo-Ethiopian war, the German Government placed an export embargo 
upon munitions and a long list of raw materials. Law of Nov. 6, 1935, Reichsgesetzblatt, 
No. 126, Nov. 15, 1935; Decree of Nov. 9, 1935, Reichsanzeiger, No. 265, Nov. 12, 1935; 
Ordinance of Nov. 18, 1935, Reichsanzeiger, No. 270, Nov. 18, 1935. Reprinted in Docu- 
ments on International Affairs, 1935, Vol. II (Royal Institute of International Affairs), pp. 
255-261. See von Freytagh-Loringhoven, ‘Neue Neutralitdt,” Zeitschrift fiir Vélkerrecht, 
Vol. XX (1936), pp. 6-8. 

19 See the testimony of representatives of various Italo-American organizations before 
the House Committee on Foreign Affairs. Hearings on H. J. Res. 422 (74th Cong., 2d 
Sess.), pp. 177-218. 

20 Albéric Rolin, Le droit moderne de la guerre, T. III (Brussels, 1921), p. 117. 

21 Garner, op. cit., pp. 392, 393. 

22 Denmark, Greece, The Netherlands, Norway, Portugal, Rumania, Spain, Sweden 
and Switzerland. See the lists of embargoed articles reprinted in International Law Situa- 
tions, Naval War College, 1915, pp. 33-56. 

23 Art. 4 of the Brazilian neutrality regulations, issued on Aug. 4, 1914, provided that 
“The exportation of articles of war from the ports of Brazil to those of any of the Powers at 
war, under the Brazilian flag or that of another nation, is absolutely prohibited.” British 
Yearbook of International Law, 1920-1921, p. 132. 

*4U. S. For. Rel., 1915, Supp., p. 804; Savage, op. cit., p. 386. 

25 Referring to these neutral embargo measures, the Secretary of State, in a note to the 
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against neutral embargoes were directed, not against those which were ap- 
plied impartially to all belligerents, but only against those which were 
discriminatory on their face. A good example is furnished by the agreement 
signed on August 5, 1916, by the British and the Norwegian Governments, 
whereby the latter undertook to supply to Great Britain its exportable sur- 
plus of fish, save fifteen per cent, which might be exported to “any other 
country.” The conclusion of this agreement was followed by strong repre- 
sentations and measures of reprisal by Germany.” 

A great majority of countries make no attempt to provide a detailed 
system of neutrality laws and regulations in time of peace. In their neutral- 
ity proclamations, which are, of course, issued after the outbreak of war, 
they customarily state the rules by which they intend to govern their con- 
duct as neutrals.27_ In so far as these rules represent a departure from those 
which are established by general international law, they constitute a change 
made during the progress of the war. Thus, on August 5, 1914, the Govern- 
ment of The Netherlands announced that it would deny to all belligerent 
warships, including armed merchantmen, access to Dutch territorial wa- 
ters.22 This rule constituted an innovation upon previous practice, and 
could not reasonably have been foreseen by the belligerents. The Dutch 
Government defended its action as permissible under international law, 
although not required thereby.2® Furthermore, it refused to rescind its 
prohibition upon protest by Great Britain,*° on the ground that while it was 
justified in imposing a restrictive measure, it would be committing an un- 





President of Sept. 16, 1915, stated: “It is not possible to ascertain whether the real ground 
for the embargoes was, in some cases, that of conservation or really to avoid the enmity of 
the belligerents, to retaliate against some vexatious measure of the belligerents or to maintain 
a strict neutrality. It may be that in some cases all of these grounds governed the action of 
the neutral country.” U.S. For. Rel., 1915, Supp., p. 804; Savage, op. cit., p. 386. 

Concerning the same measures, Mr. Hackworth has stated: ‘These prohibitions were 
imposed in the public interest because, probably in part at least, of the fact that those coun- 
tries were under the necessity, owing to belligerent operations, of conserving their supplies. 
If a neutral may embargo exportations for these purposes without being unneutral, how can 
it be said that a neutral may not place an embargo for other domestic reasons . . . , namely 
to promote the security, to preserve the neutrality, to protect the lives and commerce of its 
nationals? Arguments against the right of a sovereign state to control the export of com- 
modities either in peace-time or in time of war would seem to fall of their own weight.” 
Statement submitted to the Senate Committee on Foreign Affairs, Feb. 5, 1936. 
Hearings on S. 3474 (74th Cong., 2d Sess.), p. 300. 

26 See Paul G. Vigness, The Neutrality of Norway in the World War (Stanford Univer- 
sity Publications in History, Economics and Political Science, Vol. IV, No. 1, 1932), p. 80 ff. 

37See Amry Vandenbosch, The Neutrality of The Netherlands during the World War 
(Grand Rapids, 1927), p. 6. 

28 Declaration of Neutrality of The Netherlands in the European War, Art. 4. Jbid., 
p. 313. 39 Jbid., p. 131. 

% The British Government apparently admitted the right to deny access to belligerent 
armed vessels as a measure of internal legislation, provided that the prohibition was applied 
impartially and did not conflict with treaty rights. Jbid., p. 115. 
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neutral act were it to relax its regulations during the course of the war.*! 
In view of this action by the Dutch Government, it is difficult to follow the 
logic of a statement made last year to the House Committee on Foreign 
Affairs by a witness who, while condemning all changes in neutrality regula- 
tions during a war as lawless, maintained that The Netherlands succeeded 
in preserving her neutrality because she was able, “by sheer intellectual 
power and knowledge of the law, to keep British armed merchant ships out 
of Dutch harbors.” * 

Undoubtedly, the imposition of embargoes or other restrictive measures 
after the outbreak of war will affect belligerents unequally, and, as a matter 
of sound policy, should be avoided whenever the interests of the neutral 
permit.% There appears to be little justification, however, for the view that 
impartial inaction is neutral, and impartial action, unneutral.* Why is it 
assumed that the resentment of a belligerent denied access to neutral mar- 
kets will always be greater than that of a belligerent who sees his opponent 
supplied with the instruments of war from neutral sources? 


In reply to a protest from the British Government, the Dutch Foreign Minister, 
Loudon, stated: “‘Nothing could be more contrary to the very principle of neutrality than to 
revoke during the course of a war, and at the demand of one of the belligerents, a rule of 
neutrality which, owing to the course of events, whatever they may be, proves to be disad- 
vantageous to that belligerent only. This revocation would unquestionably assume the 
character of a favor, and would consequently be incompatible with the impartiality which is 
the distinctive feature of neutrality. ... Your Excellency’s government will further 
recognize that it was the British delegates who, at the Second Peace Conference, laid par- 
ticular stress on the fact that the English doctrine does not admit that a State has the right 
of modifying its rules of neutrality in the course of the war, except with a view to rendering 
them more strict.”” Vandenbosch, The Neutrality of The Netherlands during the World 
War, p. 117. 

3 Edwin M. Borchard, Jan. 9, 1936. Hearings on H. J. Res. 422 (74th Cong., 2d Sess.), 
p. 61. 

33 “Affirmative changes by a neutral state in its embargo policies either after the out- 
break or during the continuance of a war, are likely to affect the opposing belligerents un- 
equally and the chief belligerent sufferer is bound to complain that the neutral action is a 
direct attempt to penalize it and so weaken its chances of success. This is true despite 
clean motives on the part of the neutral and notwithstanding the fact that it may take such 
steps without necessarily violating a legal duty toward either contestant. The grave 
consequences that may result from arousing a conviction of a friendly though belligerent 
state that affirmative neutral action taken after the beginning of a war has robbed it of the 
fruits of victory, may cause a country such as our own to hesitate long before it goes the 
whole way, and by affirmative legislative action makes a radical change in its trade relation- 
ships with a particular belligerent which its law existing prior to the outbreak of the conflict 
did not contemplate.” Charles Cheney Hyde, memorandum submitted to the House Com- 
mittee on Foreign Affairs, Jan. 9, 1936. Jbid., p. 80. 

% “But the difference between no embargo helping one rather than the other and an em- 
bargo helping one rather than the other, . . . lies in the fact that in the first case you cannot 
be charged with having violated your neutrality, whereas in the second case, by applying an 
embargo which may help one and not the other, you are doing something which subjects you 
to the charge of violating neutrality. That is a great difference. One is lawful, the other 
is lawless.” Edwin M. Borchard, testimony before the Senate Committee on Foreign Rela- 
tions, Jan. 29, 1936. Hearings on 8. 3474 (74th Cong., 2d Sess.), p. 193. 
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There appears to be a clear distinction between relaxing regulations 
during a war, which would certainly constitute unneutral conduct, and 
tightening them up. As Professor Hyde has suggested, “the impartial 
yielding of sustenance that was previously withheld, differs in legal contem- 
plation from the impartial withholding of sustenance that was not previously 
withheld.’ A convincing reply to the charge that all war-time measures of 
governmental control or regulation of neutral trade are unneutral, is to be 
found in the statement made by Mr. Hackworth before the House Com- 
mittee on Foreign Affairs, January 8, 1936. ‘So long as we apply our policy 
equally,”’ Mr. Hackworth said, “I do not think either belligerent would have 
any just ground for complaint. We know that belligerents change their 
contraband lists from time to time as the war progresses. . . . If belligerents 
can change their position during the progress of the war, why cannot neu- 
trals? This, of course, is subject to the condition that the neutrals must 
make their policy or their law apply equally to all the belligerents. It 
cannot be said on the basis of law or reason that a neutral must determine 
upon its whole attitude or policy and course of action as regards a given 
war at the outbreak of that war, and that that policy and course of action 
must remain static thereafter. This would in effect amount to placing the 
neutral in a strait jacket, so to speak.” * 


III 


In the above observations, we have suggested some of the effects upon 


neutral duties of internal legislation whereby a neutral government volun- 
tarily undertakes to prohibit or to regulate private trade which it would be 
free, under the general rules of international law, to permit. In other words, 
we have been concerned with problems arising out of negative measures of 
governmental control of private trade carried on by nationals with belliger- 
ents, a trade in which individuals engage at the risk of incurring the usual 
belligerent penalties. 

A more complex problem is raised by direct governmental participation 
or intervention in commercial and financial intercourse with belligerents. 
Under the existing law, a neutral government is itself bound by certain strict 
duties of abstention. It is free, with few exceptions, to tolerate trade, even 
in contraband, when carried on by its nationals. This clear distinction be- 
tween trade which is prohibited to neutral states themselves, and trade 
which is permitted to their nationals, is based upon the economic postulates 
of a laissez-faire society. Governments are not, in general, held responsible 

% “International Co-operation for Neutrality,” University of Pennsylvania Law Re- 
view, Vol. LXXXV (1937), p. 351. 

% Hearings on H. J. Res. 422 (74th Cong., 2d Sess.), p. 46. Also, Charles Warren, 
statement submitted to the Senate Committee on Foreign Relations, Feb. 5, 1936, Hearings 
on S. 3474 (74th Cong., 2d Sess.), pp. 249-251; and testimony of Joseph C. Green before the 


House Committee on Foreign Affairs, Feb. 16, 1987, Hearings on H. J. Res. 147 and H. J. 
Res. 242 (75th Cong., 1st Sess.), p. 20. 
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for the acts of individuals in fields in which governments do not themselves 
participate, intervene or exercise control. Responsibility does not extend 
to the sphere which is reserved, under an individualistic economic order, to 
private initiative. Belligerents have, of course, endeavored to narrow the 
sphere of toleration of private trade in urging upon neutral governments 
wider duties of prevention and surveillance, an attempt which has naturally 
been resisted by neutral governments seeking to avoid an extension of their 
responsibilities. 

The tremendous expansion of governmental intervention in business 
during the past few decades has blurred, and, in some cases, obliterated the 
line of demarcation between the spheres of governmental and private activ- 
ity upon which the traditional law of neutrality has been based. New 
problems have arisen which clearly were not envisaged at the time of the 
Second Hague Conference, when the rules of neutrality were restated in 
conventional form. Article 6 of the Hague Convention (XIII) of 1907 
provides that ‘“‘The supply, in any manner, directly or indirectly, by a 
neutral Power to a belligerent Power, of war-ships, ammunition, or war 
material of any kind whatever, is forbidden.” *7 It seems quite certain that 
this enumeration of the commodities in which neutral governments may not 
trade is not exclusive, but that it includes only those in which they had, up 
to that time, attempted to trade. The phrase, “war material of any kind 
whatever,’”’ would appear to include anything that might legitimately be 
deemed by a belligerent to be contraband of war.*® That governmental 
trade in articles other than munitions and ships of war is incompatible with 
neutrality receives support from the fact that in the World War the neutrals 
adjacent to Germany abstained, in so far as it was possible, from all govern- 
mental trade with the belligerents. Import and export agreements were 
made and administered by such private organizations as the Netherlands 
Overseas Trust, the Société Suisse de Surveillance Economique, and the 
Danish Merchants’ Guild.*® 

It seems, therefore, that the following proposition may be stated as a 
general principle of positive international law: A neutral government per- 
forms an unneutral act whenever it engages in commercial or financial 
intercourse with a belligerent which, if engaged in by a private individual, 
would legitimately expose such individual to belligerent penalties for trade 
in contraband, carriage of contraband, breach of blockade or unneutral 
service. Although this principle is submitted with the utmost of diffidence, 
we believe that it is a statement of positive law which may be deduced from 
the fundamental principle of governmental abstention as applied to new 


37 Supra, note 11. 

38 Josef L. Kunz, Kriegsrecht und Neutralitatsrecht (Vienna, 1935), p. 240. 

39 See Vandenbosch, op. cit., p, 205 ff.; Garner, op. cit., p. 342 ff.; Kunz, op. cit., pp. 262, 
263; Maurice Parmelee, Blockade and Sea Power (New York, 1924), p. 134 ff.; and Phillips 
Bradley, Can We Stay Out of War? (New York, 1936), pp. 246-251. 
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fields which have only recently been the object of State activity. The 
situation to which we attempt to apply this problem has not heretofore been 
clearly envisaged, and a diligent search has failed to reveal any direct 
precedent or authority to sustain our view.*° 

If it be a correct statement of the law, this principle obviously extends 
the neutral duties of States which have nationalized their domestic econo- 
mies, in whole or in part. It would have the effect of practically prohibiting 
all trade by the U.S.S.R. with belligerents, with the possible exception of 
that carried on by autonomous agencies not a part of any Soviet govern- 
mental department.“ It would prohibit neutral trade, not only in the 
products of nationalized munitions industries, but in those of all State in- 
dustries. Further, it would prohibit the employment of State-owned 
merchant vessels in the belligerent trade. Perhaps it might be urged that 
the distinction between acts performed jure imperii and jure gestionis would 
relieve the neutral State of responsibility for transactions of an ordinary 
commercial character.” Quite apart from the fact that that distinction has 
not yet won general acceptance, it must be noted that in the international 
sphere it has been resorted to solely in order to enable governments to assert 
control or jurisdiction which they would otherwise lack as a consequence of 
the principle of State immunity. A belligerent government, seeking to 
increase its control and to extend the sphere of neutral responsibility, would 
not, we believe, permit such a distinction to blind it to the realities. Behind 
the trading activities it would see the neutral government, and not an im- 
personal entity, partially and temporarily divested of its public character. 

Our principle would appear also to prohibit trade by governmental 
proprietary corporations in which a neutral government holds all or a major 
part of the stock, or in which it exercises a controlling influence through other 

“© Richard Kleen is not wholly consistent in his treatment of commerce by a neutral 
government with a belligerent. He says: “Le fait de porter secours a un belligérant par des 
vivres ou autres objets qui ne sont pas des munitions de guerre proprement dites, n'est interdit 
qu’au seul cas ow c’est I’ Etat lui-méme qui les fournit systématiquement, dans le but manifeste 
d’augmenter la résistance du belligérant ou de lut faciliter la continuation des hostilités. . . . 
Par contre, U’ Etat neutre peut librement fournir au belligérant des vivres et autres marchandises 
non de guerre dans un but purement commercial et étranger & la guerre, quand méme celle-ci 
en profiterait. . . . Nous Vavons déja dit, les devoirs de V Etat neutre different de ceux des par- 
ticuliers. . . . C’est pourquoi il est interdit a V Etat, et non au particulier, de fournir a un bel- 
ligérant certaines marchandises méme non spéctalement militaires.” Lois et usages de la neu- 
tralité, T. I (Paris, 1898), pp. 241, 242. 

41 See A. Stoupnitzky, Statut international de VU.R.S.S.: l'état commergant russe (Paris, 
1936), pp. 62 ff., 270 ff. 

42 See the remarks of H. J. L. Hammarskjéld, in which this distinction, as applied to the 
transit of contraband over state railways, is suggested. ‘‘La neutralité en général,” Bibli- 
otheca Visseriana, T. III (Leyden, 1924), p. 93. 

See “Draft Convention on Competence of Courts in Regard to Foreign States,” pre- 
pared by the Research in International Law of the Harvard Law School, AMERICAN JOURNAL 


OF INTERNATIONAL Law, Supplement, Vol. XXIX (July, 1932), comment to Art. 11, p. 
597 ff. 














118 


means.“ While such a corporation may for some purposes be viewed as a 
separate entity, endowed with a personality distinct from that of its corpo- 
rators,“ a belligerent State would almost certainly refuse to permit a neutral 
government to cover its unneutral activities with the corporate veil.“ As 
Professor Charles De Visscher has said, ‘juridical personality is a concep- 
tion which, according to the requirements of legal policy, sometimes gives 
the sanction of the law to the interests of the group and accepts the conse- 
quences of its corporate organization, and, on the contrary, sometimes reacts 
against these consequences and, in the name of a superior interest, seeks and 
discovers behind the personality of the group, the interests which it conceals, 
the influences which direct it, in a word ‘the motive principle of the corporate 
life.’”’“* Would any belligerent fail to see the Government of the United 
States behind the Export-Import Bank, or the British Government behind 
the Anglo-Persian Oil Company? 

“State-manipulated” economies, in which the government, without 
participating directly in business, exercises a large amount of control through 
a system of licenses and regulations, present the most difficult problems in 
the application of our principle. The mere licensing of a shipment of arms, 
or of other commodities, or of the making of a loan, does not appear to be 
an unneutral act, provided that the licensing power is not employed in a 
discriminatory way. Certainly none of the governments which signed or 
adhered to the Geneva Arms Convention of 1925‘? believed that they 
thereby undertook to prohibit the munitions trade to their nationals in time 
of war.*® However, even though mere control has no positive legal effect 
upon neutral duties at the present time, it seems probable that it will in the 
future have the effect of accelerating the extension of governmental duties 


4 “Draft Convention on Competence of Courts in Regard to Foreign States,” loc. cit., 
comments on Arts. 12 and 26, pp. 641 ff., and 716 ff. Also, Stanley Reed, Thomas W. 
Palmer, and Louis B. Wehle, “‘Government-controlled Business Corporations: A Sympo- 
sium,” Tulane Law Review, Vol. X (1935), pp. 79-101. 

44 See Amtorg Trading Corp. v. United States, 71 F. (2d) 524 (Cus. and Pat. App., 1934). 

45See Daimler Co., Ltd. v. Continental Tyre and Rubber (Great Britain) Co., Ltd., 
{1916] 2 A.C. 307, and The Hamborn, [1919] A.C. 993. 

“ “‘La technique de la personnalité juridique en droit international public et privé,” Revue 
de droit international et de législation comparée, 3° sér., T. XVII (1936), p. 476. 

“La considération des éléments composants s’efface devant la personnalité juridique du 
groupe dans la mesure exigée pour la réalisation des fins sociales. Elle reprend towte son im- 
portance au regard des dispositions légales qui intéressent Vordre public ou la streté de l’ Etat.” 
Tbid., p. 480. 

47 Convention on Supervision of International Trade in Arms and Ammunition and in 
Implements of War, June 17, 1925. 

48 Professor Hyde, in referring to governmental oversight and control over the manufac- 
ture and exportation of munitions of war, suggests that ‘“‘When the state exercising such a 
function finds itself neutral to a war that breaks out in any quarter, it must encounter utmost 
difficulty in denying the allegation that exportations of such articles for a belligerent use be- 
token neutral governmental participation in the conflict.” University of Pennsylvania Law 
Review, Vol. LXXXV (1937), p. 355, note 22. 
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of neutral prevention into the sphere within which it may now permit indi- 
vidual freedom of action. Throughout the history of neutrality, there has 
been a constant progression and cumulation of neutral duties of impartiality, 
abstention and prevention. For example, private trade in armed vessels, 
which in the beginning of the nineteenth century was included among the 
tolerated acts of individuals, was, by the end of the century among those 
which a neutral government was under obligation to prevent.*® Is it not 
reasonable to suppose that a similar development will take place in the near 
future with respect to the private trade in munitions? *° Such an advance 
is immanent in the logic of neutrality, and every extension of governmental 
control in the munitions industry and trade will hasten its emergence as a 
rule of positive law. 


IV 


In the brief time at our disposal, we have attempted to suggest certain 
legal effects which appear to result from the enactment of domestic neutral- 
ity legislation and from the growing governmental intervention in fields of 
economic activity which were reserved exclusively to private initiative dur- 
ing the formative period of our present international law of neutrality. If 
our suggestions are sound, it may be that both the adherents of traditional 
neutrality and the advocates of a system of collective security will contem- 
plate an indefinite extension of neutral duties with much the same feelings 
as did William Vernon Harcourt, who said, in referring to a proposal to 
place an embargo on contraband: 


It would give to the belligerent State a right of interference in every 
act of neutral domestic commerce, till at last the burden would be so 
enormous that neutrality itself would become more intolerable than war, 
and the result of this assumed reform, professing to be founded on “the 
principles of eternal justice,’’ would be nothing less than universal and 
interminable hostilities.» 


Chairman Brown. During the World War I was with the British 
Army in Egypt and Palestine. I remember meeting a private in a certain 
regiment who was in a state of indignation because he had been kept there 
in Egypt for three years without the privilege of going home. There was 
no need to ask where his home was. His brogue and his face betrayed that. 
I said, “‘What part of Ireland are you from?” 

He said, ‘‘I am from the County of Clare, where they are all neutral. 
Do you understand?” 

I said, ‘‘The only neutral I ever knew was deaf, dumb and blind. 
Do you understand?”’ 

49 See N. Politis, Neutrality and Peace (Washington, 1935), pp. 20-21. 
50 FE. D. Dickinson, loc. cit., p. 49. 


* Letters by Historicus on Some Questions of International Law (London and Cam- 
bridge, 1863), p. 134. 
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“Well,” he said, ‘‘I will never lift my finger again for England. I 
will never fight for England.” 

I said, ‘‘Do you mean to say that if the enemy should land troops down 
by Harwich and start a march on London you would do nothing in the world 
to stop them?” 

He said, ‘‘No; I don’t mean that. No; I don’t mean that. I would 
break a bottle over the first one I ran into even if he was my own sister.” 

That was the extent of his neutrality. I am wondering in this discussion 
here whether any of us is strictly neutral, whether we will be able to preserve 
that serenity that is necessary in considering a subject so very vital and 
momentous. 

I remember President Hadley, of Yale, during the campaign for Women 
Suffrage, was asked what his attitude was on the subject, and he said it 
was one of malevolent neutrality. I think we will have plenty of oppor- 
tunity this afternoon in the discussion that will follow for malevolent or 
benevolent neutrality. 

But I would like very much that we should have as Chairman for that 
discussion one of our distinguished members who is here today, who should 
know something about the subject, having sponsored the Neutrality Act 
of 1935, I believe. I am going to ask Senator Thomas if he will be good 
enough to preside from now on. 

(Senator Exrsert D. THomas, a Vice-President of the Society, took 
the chair.) 

Chairman Tuomas. Having received two sets of instructions—one 
from the Chairman and another from the Secretary, I shall remain neutral 
as to each and proceed in accordance with the program. 

I have been told both now and at practically every meeting of this 
Society that I have attended that the formal discussions are limited to ten 
minutes each, and the informal discussions, which are free-for-alls, are 
limited to five minutes each. 

Dr. James W. Garner, Professor of Political Science, University of 
Illinois, will lead in the formal discussion. 

Professor JamMEs W. GARNER. Mr. Chairman, ladies and gentlemen: I 
take it that we may safely start with the premise that there is no rule of 
international law, either conventional or customary, which forbids the use 
of aircraft as instrumentalities of warfare. There have been frequent pro- 
posals to outlaw aircraft for purposes of bombardment and other belligerent 
operations. You will all recall Fauchille’s proposal at the meeting of the 
Institute of International Law in 1911 and the discussion which took place 
there, the majority of whose members favored an absolute prohibition of the 
use of aircraft for bombardment operations. At the Geneva Conference 
on Armaments in 1932 the delegations of four countries, including Italy 
and Russia, proposed the abolition of bombing planes. At that same con- 
ference the delegations of seven other countries proposed the abolition of 
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military aviation. At the Conference of 1933, Hugh Gibson submitted the 
proposal of President Hoover for the abolition of aérial bombardment in 
certain regions behind the theater of land operations. None of the proposals 
has ever been adopted. 

Now we may ask ourselves whether there are any restrictions upon the 
use of aircraft in belligerent operations. There are some. There are, first 
of all, The Hague Declarations of 1899 and 1907 which forbade the launch- 
ing of projectiles and explosives from aircraft. The Declaration of 1899 
expired in 1907; the Declaration of 1907 would probably be in force in a war 
today in which all of the belligerents were parties to the declaration. But, 
unfortunately, that declaration has not been generally ratified. Indeed, 
there is not a single important country on the continent in Europe that has 
ever ratified it. 

Recurring to the recent war between Italy and Ethiopia, some aspects 
of which Dr. Spencer has just discussed, it may be remarked that Italy was 
a party to the Declaration of 1899, which I interpret to have expired in 1907, 
but she is not a party to the Declaration of 1907, nor was Ethiopia. In any 
case, the Declaration of 1907 is of very little value, and considering the small 
number of ratifications which it has received I can hardly imagine that it 
would be in force in a future general European war. 

In the second place, there is Article XXV of the Hague Conventions 
of 1899 and 1907 regarding the laws and customs of war on land the latter 
of which forbids bombardment ‘“‘by any means whatsoever” of undefended 
villages, towns, places or habitations. This convention has been very 
generally ratified, and I assume it would be in force in a war today in which 
all of the belligerents were parties to the convention. I might add, however, 
that while Italy was a party to the Convention of 1899, she is not a party to 
the Convention of 1907, whereas Ethiopia was a party to the Convention 
of 1907 but not a party to the Convention of 1899. Technically, therefore, 
I suppose we shall have to admit that Italy was not bound by either con- 
vention during her war with Ethiopia. 

Then there is the so-called Geneva Gas Protocol of 1925, which would 
seem to forbid the use of aircraft for the purpose of diffusing asphyxiating, 
noxious, and poisonous gases and other analogous materials, liquids or 
devices, in a war in which all of the belligerents are parties to the protocol. 
This protocol has been ratified by some 35 countries—of which the United 
States is not one. It has been ratified by Italy and, I understand, recently 
by Ethiopia, and was therefore binding in the recent Italo-Ethiopian 
War. 

In the next place, there are provisions of certain conventions that do 
not apply specifically to the conduct of aérial warfare but which I assume 
apply to any sort of warfare. Such are the Hague Conventions lim- 
iting the right of belligerents to adopt means of injuring the enemy, for- 
bidding the use of arms and materials which cause superfluous suffering, 
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prohibiting the use of poison, recourse to treachery or denial of quarter, 
and which attempt to safeguard the rights of noncombatants. 

Lastly, there are the Geneva Conventions of 1929 relative to the treat- 
ment of prisoners of war and the care of the sick and wounded in war. 
These conventions have been generally ratified. Italy has ratified both of 
them. Ethiopia ratified the Prisoners Convention, but I understand she 
never ratified the Red Cross Convention of 1929. 

It has been frequently proposed since the World War that we should 
have an international convention for the regulation of aérial warfare some- 
what after the character of the land and naval warfare conventions of 1907. 
As long ago as 1911 Fauchille proposed a code of regulations in 28 articles 
for the regulation of aérial warfare. For a time after the World War such 
proposals were discussed by certain learned societies and other organizations, 
such as the Congress of Aérial Legislation, which had the subject on its 
program for three or four different sessions; the Interparliamentary Union; 
and the Institute of International Law; and I might say the International 
Law Association at its meeting at Stockholm in 1924 actually adopted a 
proposed code of regulations for the conduct of air warfare. And finally, 
and most important of all, there is the proposed code of aérial warfare 
drafted by a Commission of Jurists at the Hague in 1923—a commission 
appointed under the Washington Armaments Treaty of 1922, of which our 
distinguished colleague, Admiral Rodgers, was an important and active 
member. That commission drew up what in my opinion was the most 
complete and satisfactory code of regulations for the conduct of air warfare 
that has ever been drafted. It was the result of long and careful considera- 
tion by experts. Its chief merit was the proposals which it made in regard 
to air bombardment. Fourteen years have passed since that code was 
proposed, but no government has ever taken any steps toward bringing 
into effect this very admirable code. 

So the conclusion of the whole matter is that at the present time, aside 
from the very unsatisfactory Article XXV of the Fourth Hague Convention 
of 1907, there are no restrictions upon air bombardment except those rela- 
tive to such immunities in behalf of noncombatants as the belligerents 
choose to respect. So when and if the next war comes belligerents will be 
pretty free to bombard anything they please wherever it is situated. 

Now, considering the great réle which aircraft is likely to play in the 
next war, and considering, as the high English authority Spaight has said, 
that the results of the next war are liable to be a hundred times more de- 
structive than they were in the last war, and considering, as he also added, 
that unless air warfare is regulated it may cause the very destruction 
of civilization itself, the urgency of conventional restrictions is evident. 
Military experts and civilian jurists have dwelt upon this necessity. At the 
Williamstown Institute of Politics in 1930 two American Admirals, Hepburn 
and Pratt, and the English Admiral, Sir Herbert Richmond, emphasized 
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the necessity of regulation. And Admiral Pratt went to the length of 
saying that unless air warfare is strictly regulated, air bombardment ought 
to be prohibited. Mr. Charles Warren, speaking before this Society in 1933, 
called attention to the fact that in the next war aircraft were likely to play 
a great réle in the torpedoing of merchant vessels. And he added: What is 
the sense of outlawing the submarine as an instrument for sinking merchant 
vessels if aircraft are to be left free to do it without restriction? 

The efforts which followed the World War to bring about agreement 
upon rules for the conduct of air warfare seem to have been discontinued. 
The proposed rules of the Hague Commission of Jurists of 1923 seem to have 
been forgotten. The learned societies and other organizations which occu- 
pied themselves with the problem for years after the World War have ceased 
to discuss them. Public opinion appears to have become largely indifferent, 
and I think I can see less and less disposition today to place restrictions upon 
an instrumentality the terrible potency of which was demonstrated during 
the late war. 

In the meantime, governments are going on building up their air forces, 
endeavoring to perfect every sort of agency and instrumentality used with 
them, and millions of children today are being trained in how to adjust 
their gas masks and find the cellar. The British Government has provided 
30 million gas masks for its population. It is also trying to provide gas- 
proof bombs for every man, woman and child in England. But a committee 
of scientists at Cambridge has recently reported that those means of pro- 
tection are totally inadequate. 

So, ladies and gentlemen, that is the situation that we face when and 
if the next war comes. I know it will be said, as it has been said in the past, 
that all such restrictions will be futile because belligerents will not observe 
them. Mr. Root replied to that charge in 1922 and you will all recall his 
eloquent words about cynics and pessimists never being able to see beyond 
the end of their noses. He declared that he did not worry about the ob- 
servance of such rules because there was the greatest power in the world that 
will insure their observance—the power of public opinion. I recall, also, 
Mr. Chairman, that at the Williamstown Institute of Politics in 1930, when 
that charge was made by a member there, both Admirals Richmond and 
Hepburn came forward and denied it. They said there was a sufficient 
amount of professional honor and chivalry among military men today to 
insure the observance of the rules. 

I confess I do not feel entirely so optimistic, but I want to say this in 
conclusion, that assuming that the rules will be violated, perhaps on a large 
scale, I believe that some rules are better than none, because where you have 
legal rules restricting the conduct of the belligerents you will have the basis 
for international responsibility, whereas if there are no rules at all there can 
be no violation of rights, and the innocent victim of wrong will have no 
legal basis for an indemnity for wrongs which he has suffered. 
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Chairman THomas. Thank you, Professor Garner. 

The next speech will be by M. W. Royse, of New York. 

Professor Paitip C. Jessup (Professor of International Law, Columbia 
University). Mr. Chairman, Mr. Royse is not able to be present, but I 
have a letter from him in which he sets forth some information which I 
should like to present in his name, if I may. 

Chairman Tuomas. We shall be very glad to have it. And then will 
you continue on? 

Professor Jessup. Then may I have two or three minutes of Mr. 
Royse’s time in addition to my own? 

Chairman THomas. Yes, you may. 

Professor Jessup. Iam very sorry that Mr. Royse isnot here. I think 
his book on Aérial Bombardment, published in 1928, is the ablest thing ever 
published on the subject, not excepting the admirable work of Mr. Spaight. 
Mr. Royse is not only an able international lawyer, but he was also a military 
aviator serving with the American forces in France. 

The material that I want briefly to summarize from his letter has to do 
not with the legal regulation of aérial bombardment but with some of the 
technical and factual data which I think one needs to consider in contem- 
plating the possibilities of legal regulations. I am not going to try to read 
what Mr. Royse has written but I shall merely summarize it very briefly. 

I want to indicate that the information that he has here is taken from 
official army sources, both in this country and in other countries. This is an 
attempt to show what the military plans are for the use of aérial bombard- 
ment. 

In the first place, the use of aircraft is apparently divided into what is 
known as “bombardment aviation” and what is known as “attack aviation.” 
The bombardment aviation is carried on by planes carrying the larger size 
bombs and attack aviation by planes carrying the smaller bombs. The 
point of bombardment aviation is particularly to demolish material objec- 
tives, with injury to personnel, individuals, and so on, purely incidental. 
The purpose of attack aviation is primarily against personnel. 

In regard to attack aviation, you have the combination of the use of 
bombs and of machine guns and the particular objective of terrorizing the 
personne] against which such attacks are directed. 

In connection with the accuracy of bombing, which plays a very large 
part in considering any regulation by legal rules of the objectives of bombard- 
ment, Mr. Royse notes that although very great technical improvements 
have been introduced since the World War, making a bombardment from 
the air more accurate, nevertheless, even at the present time with those 
advances and with the practice under peace-time conditions, there is still a 
very wide radius of error. Under war conditions which, with the develop- 
ment of anti-aircraft artillery will require flights probably to at least 12,000 
feet, the chances of the bomb falling at least one mile from the objective are 
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very real indeed. Therefore, if you contemplate the existence of a proper 
military objective, such as a railroad center located within a mile of a large 
civilian area, it might be quite impossible for a bomber to avoid dropping 
his bombs upon the civilian population one mile from his actual objective. 

In regard to the use of gas bombs, he notes that under the present plans 
of the American Army the use of gas bombs is not contemplated. Never- 
theless, gas bombs are perfected by our Chemical Warfare Service in order 
that the United States may be prepared to use them in case an enemy uses 
them against us. 

That is all I want to give from Mr. Royse’s letter. 

I should like to add to that subject on my own account, if I may, just 
one small observation which is on rather a different part of the general sub- 
ject, that is, the general subject of aircraft in war and air regulation by in- 
ternational law. 

Professor Garner referred to the question of the possible destruction of 
neutral surface ships by belligerent aircraft. I think there is also rather a 
larger problem, to which Mr. Warren has also referred in the past but which 
has still escaped any detailed study. I venture to say that, even in the 
presence of our distinguished chairman, in the consideration of our recent 
neutrality legislation no one had available any material which would enable 
him to discuss in detail or to plan in detail the course of action to be followed 
in connection with the transport of neutral cargoes by air during the next 
war. : 

Now that a regular cargo and passenger service has been established 
across the Pacific and is being rapidly extended in the Pacific area, with the 
South Atlantic air traffic already well established, with the North Atlantic 
traffic planned for this summer, at least in its experimental stages, it is no 
longer fantastic to assume that in the next war large quantities of essential 
war materials may be transported by air. 

We have in our present neutrality legislation, as you know, proposals 
which require the United States, in certain contingencies, to decide whether 
a cargo leaving the United States is destined for a neutral country with the 
intention of ultimate transshipment to a belligerent country. Obviously 
that is difficult in the case of shipment by air. At the present time it is 
extraordinarily difficult to conceive how one is going to regulate such ship- 
ments by air. The question of the method of control by belligerents of 
neutral aircraft has hardly as yet been even discussed. It is true that we 
have in the rules drawn up by the commission at The Hague in 1923 a num- 
ber of suggestions on this problem, which I think come down to the basic 
proposal that rules should be adopted requiring the neutral aircraft to 
ground in belligerent territory for the purpose of visit and search. But the 
developments in aviation have been so great since those rules were drawn 
up that, not yet having been adopted by anyone, I believe they are already 
outmoded by the technical advances in the science. 
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Now, if I may, I should like to use a few minutes of my time to comment 
upon some of the points raised by Mr. Preuss’ very able paper. It seems 
to me that in that paper Mr. Preuss has done some pioneering work, as he 
has already done pioneering work in other branches of international law. 
He makes some very valuable and stimulating suggestions in regard to some 
problems about which we have, up to the present time, I think, almost no 
detailed knowledge. 

I want to call attention particularly to one point which he stressed in 
the first part of his paper. I do not think I have any answer to suggest to 
the problem ; I merely want to emphasize the problem and to consider the 
answer. The question is whether the assumption by the neutral of new du- 
ties from the domestic point of view imposes upon the neutral an interna- 
tional duty to carry out those rules with due diligence and with impartiality. 
I think one would immediately admit that they should be carried out with 
impartiality. Buta very great question exists in my mind as to whether the 
duty of due diligence is imposed upon the neutral in every such case. You 
may start with the proposition that there are under international law only 
certain things which the neutral State is bound to prevent, such as the 
outfitting of armies and vessels, and the neutral is under the obligation of due 
diligence to prevent that being done. 

The United States now says loans may not be made to a belligerent 
government or to a person acting as an agent for that government. Is the 
United States now under an international duty to use due diligence to see 
that no such loans are made? And, as Mr. Preuss suggested, is the United 
States liable to a claim for damages from a belligerent if it fails to use 
diligence in enforcing that rule? It seems to me that the United States 
could not be charged with an international delinquency if it had chosen, for 
example, in this particular case to say that “it is unlawful to lend money to 
an agent of a belligerent government. The penalty for the breach of this 
rule is a fine of $25." We may assume that such a fine would not be much of 
a deterrent. We might detect breaches of the law and impose the fine. It 
seems to me that if there were a standard of due diligence, an international 
duty to use due diligence, the United States would be under an obligation to 
impose a penalty sufficient to prevent a breach of the rule. I doubt whether 
that is the actual situation. And I reach my conclusion with diffidence be- 
cause I am not at all convinced that I am right and I merely think as a first 
impression that I am right and that Mr. Preuss is wrong. The probabilities 
are that the situation is the opposite. 

On the general point, Mr. Preuss has elsewhere called our attention to 
the fact that when States undertake to exercise a greater control over their 
domestic affairs they add to their international responsibilities. I think 
that basic point is sound. And I think we may apply it, as he has applied 
it to some illustrations, to some other illustrations. Take, for example, 
individual citizens of a neutral country desiring to enlist in a belligerent 
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army. At the present time a neutral State is not under a duty to prevent 
such departures from its territory for that purpose, provided it does not 
amount to an actual expedition going out. 

Now, suppose we have a State which has adopted very rigorous laws 
about emigration and which does not permit any person to leave the country 
except with special permission after the State has ascertained the purposes 
of his intended visit abroad. If the State has such a rule, may it permit 
individuals, one, two, three, twenty, one hundred or one thousand, to receive 
their specific licenses to go abroad for the purpose of enlisting in a belligerent 
army, or must it in such circumstances refuse to issue licenses? 

Or take the situation where the State has so controlled its economic life 
that no foreign loan, no dealing in foreign exchange, can at any time be 
made except under specific license of the government. And we will assume 
that such licenses are rarely issued, and only after examination. May the 
State specifically grant a license for a loan or an extension of credit, or a 
dealing in foreign exchange, when the State is neutral and the beneficiary 
of the financial transaction is one of two belligerent governments? 

We have, I think, one possible point in the past which I may bring to 
bear upon this problem, and that is in the field of communications. The 
fact that governments control their mails, the post, does not impose an 
extraordinary duty upon the State in regard to the control of the mails when 
the State is neutral. So I believe, although I am not in position to assert it 
definitely, the fact that most governments control their telegraphs, just as 
they control their posts, has not put upon those States a peculiar duty when 
they were neutral. Nevertheless, if you have State-controlled radio, as is 
the case in almost all countries of the world—the United States’ situation is 
very exceptional—may you not be as a neutral under the duty to restrict the 
use of that radio in a way in which another State would not be under a duty 
to do if the radio were owned by private individuals? 

Along that same line, as I think Mr. Preuss has pointed out in other 
cases, if you have a State-controlled press, does the neutral State controlling 
its own press not have a special duty to restrain statements favorable to the 
cause of one belligerent, a duty which would not fall upon a government 
where no such control was exercised over the press? 

Now, in connection with Mr. Preuss’ discussion of the growing extent 
to which States engage in commercial activities, may I just suggest one 
point? In the field, as he pointed out, of suits against sovereign States 
there has been growing a distinction between acts jure gestionis and acts 
jure imperzi. When the State acts in the former capacity it is said that it 
acts as a private person and has no sovereign immunity. Take a State- 
owned merchant vessel, owned by a neutral State, engaged in ordinary 
commercial activities. If in time of war the State is willing to accept the 
rule of acts jure gestionis, it is acting as a private person, and if in such a case 
the belligerent has as against that property or that vessel the same remedy 
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of capture and condemnation which it would have against private property, 
might it not be proper to say that the State’s commercial activity may 
continue without any violation of the obligations of neutrality? That, I 
think, would be a possible solution. Mr. Preuss has suggested that the 
belligerent would not accept such a plan of operation. It may be, however, 
that with a growing development of this kind of State activity such a rule 
will evolve. But at the present time I agree with his conclusion that any 
such State trade with a belligerent would constitute a violation of neutrality 
duties. Your clear case, of course, would be one where the newly national- 
ized munitions industry of France would attempt to supply a belligerent 
government with arms. The case of Russia, which Mr. Preuss also men- 
tioned, I think, is also a clear example. 

I believe we have here a situation which, as Mr. Preuss said, was not 
contemplated when the present rules of neutrality were developed. I am 
inclined to believe that over the course of perhaps the next few decades we 
will see a new evolution of international law designed to treat these problems 
as new problems, and not merely leave them to be regulated by our tradi- 
tional law. 

Chairman Tuomas. I wish to thank both Dr. Jessup and Mr. Royse. 

I call attention again to the discussion period and the five-minute rule. 
But I also call attention to the fact that if those who speak are able to charm 
both the timekeeper and the Chairman that, of course, is the way to go over 
the five minutes. 

Mr. CHARLES WARREN. Most unfortunately I was not able to get here 
in time for Mr. Spencer’s paper. It was a paper I particularly wanted to 
hear, because at the meeting last year I made the suggestion that the subject 
be discussed. Having been detained elsewhere, I feel that I cannot properly 
address myself to the subject and, indeed, I might be repeating what he has 
already said. But I might mention two concrete things on which I would 
like to have an expression of opinion from those who are better fitted to voice 
themselves on the subject. 

I should like to know what is the effect on the law of blockade. There 
has been much factual discussion as to what constitutes an effective blockade 
and the resultant legal conditions. I should like to know whether the profes- 
sors and experts have given consideration to what is an effective aérial 
blockade. It is manifest that it is very different from what is an effective 
ship blockade. 

In the second place, I would like to know from the professors and other 
experts what position is to be taken or should be taken by this government in 
a possible concrete case. The last great war was opened by the announce- 
ment on both sides of what was undoubtedly, I suppose all will agree, an ab- 
solutely illegal act by both, a declaration of war zones or sea zones. Most 
unfortunately, as I know, at the time so many things were happening that 
those declarations were not given the proper consideration and other things 
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came up to take the attention of our government and other governments, and 
it passed by without the proper amount of protest that should have been 
made. 

However that may be, the next war between naval Powers, in my opin- 
ion, will undoubtedly begin with the proclamation of a sea zone or war zone. 
Those sea zones and war zones were primarily expected by the belligerents to 
have an effect through the sowing of mines and the keeping of neutral vessels 
or the threatened keeping of neutral vessels out of the zones by the mines. 
That was a rather ineffective method of enforcing the war zones. It was ef- 
fective in some concentrated localities but not in general. Now, suppose the 
next war begins with the proclamation of a war zone to be enforced by the 
belligerent, not by the sowing of mines, but by the sending out of aircraft 
which may go back and forth from their base, and suppose the belligerent 
warns the neutral vessels to keep out of that war zone at the danger of being 
bombarded by aircraft if they enter the zone. Or we may take a more con- 
crete case. Suppose in a war between Japan and Russia that Japan should 
draw a circle from Shanghai to Vladivostok, declare that a war zone, and 
notify the nations that neutral vessels at their peril should keep out of that 
war zone unless they accept the danger of being bombed by aircraft. Itisa 
very easy thing to enforce. Aircraft could easily patrol and go back and 
forth over that zone. What should be the position? What is the legal posi- 
tion of the United States under such circumstances? What doctrine of in- 
ternational law would we adduce in contravention of such a declaration by a 
belligerent? I should like to have some discussion of that. 

Chairman THomas. Volunteers are in order. Questions have been 
propounded. 

Mrs. Mary H.Srone. Ido not like to speak twice in the same day, but 
I think Mr. Spencer gave an answer when he said the naval ships or men-of- 
war continued in that perilous time of a few months ago to remain in the 
Mediterranean. There were many pilots who were willing to give their lives 
in single planes to go down onto those ships with a bombing plane to sink 
them. As I recall, the English ships left the shores of Italy. It seems to me 
he mixes what he calls a naval zone and an air zone. Law would not be able 
to separate the air zones and the naval zones in time of war. I believe 
Mussolini said there were 200 pilots foresworn to give their lives in single 
bombing planes to go onto the ships if the men-of-war neutral ships con- 
tinued to enter that zone during the Italo-Ethiopian conflict. So I fear 
there is one complication there,—that of the actual mixing of zones. Naval 
and aircraft zones cannot be separated by law. 

Mr. WaRREN. Mr. Chairman, there was one thing I wanted to add to 
that. I know it is not proper to address the Society twice, but this may be 
regarded as a supplement to what I wanted to say. With reference to Mr. 
Royse’s paper, which I should like to have heard, in my opinion the reason 
why this was of intense importance with reference to the rights of neutrals, 
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whereas the aérial warfare is not at the present moment of such great im- 
portance with reference to belligerents themselves, is that at the present 
time, as I think Mr. Royse has said in his paper, the defense by the war vessel 
to attack by the aircraft has been so developed that the naval men are pretty 
confident that danger of injury and disaster to the naval vessel at the present 
time is not so great as the general average of people believe. But that does 
not apply to the neutral merchantman. The neutral merchantman will 
carry no anti-aircraft guns, and the belligerent aircraft desiring to stop the 
neutral trade is at perfect liberty to come as low and fly as frequently and 
operate in any way it chooses, with absolutely no defense by the neutral 
merchantman. So we must not confuse the question of operation of aircraft 
between belligerents with the question of operation of aircraft against neu- 
trals, which is a very practical question and constitutes a very great danger 
to neutral merchantmen. 

Professor GARNER. Mr. Chairman, I would like to ask Mr. Warren a 
question. 

Mr. WarrREN. But I asked you, Professor Garner. That is not fair. 

Professor GARNER. You raised the question, and I would like to know 
if you do not think the principle of the freedom of the seas still has some valid- 
ity, which would provide the answer to your question? If a belligerent has 
no right to appropriate a portion of the high seas—call it a war zone or what 
not—and to exclude neutrals from entering that zone, it is done by means of 
ships, surface-sailing ships. If he has no right to do it in this way, has he 
any right to do it by the use of aircraft? In other words, the only difference 
I can see between the two kinds of war zones, one maintained by surface 
ships and the other by aircraft, is a difference not in principle, not a difference 
in the character of the zone, but simply a difference in the character of the 
instrument through which you maintain the zone. If there were proclaimed 
a so-called war zone off the coast of Japan I should say that it would be en- 
tirely illegal. But if you meant it to be a blockade, then the situation would 
be entirely different. 

Mr. WarkREN. What is it? Is it a blockade with aircraft or is it not? 

Professor GARNER. I understood you to call it a war zone and not a 
blockade. 

Mr. WaRREN. I want to know what position we should take as to what 
it is. 

Mr. Denys P. Myers. I donot know whether I can throw any light on 
this matter, but there are a few points that I can mention. The war zone 
came to international attention as a practice of the Japanese in the Russo- 
Japanese War. Four or five years later our volume of Foreign Relations for 
1914 was published and contained the text of their proclamation of the stra- 
tegic area, which was the first name of the war zone. I remember being in 
Professor Wilson’s office at the time he opened that copy of Foreign Rela- 
tions. It happened to open at that text. We began to discuss it, and it 
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seemed to both of us that such an area at sea was very much like the zone of 
operations of alandarmy. That is, where an army is actually operating it is 
obviously advisable for other people to keep out, because shots are being 
exchanged there recklessly and the belligerents obviously are not responsible 
for innocent by-standers. That seemed to be the position at that time. In 
the summer of 1912 Professor Wilson took the matter of the strategic area up 
at the Naval War College, and I believe their conclusions were about the 
same as in our discussion. 

Four or five years later the war got started and the belligerents, in due 
time, citing the International Law Solutions of the Naval War College, 1912, 
began to declare their war zones. So far as I know, they never made any 
legal claims. It was something that a belligerent was going to do in the 
process of conducting hostilities and they declared their war zones between 
certain degrees of latitude and longitude. Obviously, that was a good place 
to keep away from. 

There came immediately a greatly enlarged interest in the Notices to 
Mariners, because any little change in a war zone or a declaration of a lane 
through it that was guaranteed was issued naturally to mariners for their 
guidance. That became a habit in the war, a belligerent habit. But I am 
inclined to doubt whether the whole thing has any legal basis. So I would 
make this suggestion as to Mr. Warren’s question. If there is a war zone, 
the situation is exactly that of an innocent by-stander coming into an area 
where operations are taking place. But that leaves the question of what 
would be the situation concerning aircraft patrolling that war zone. It 
seems to me that the question of fact as to whether that war zone has any 
genuine relation to the conduct of hostilities would very likely determine the 
relation of a belligerent and a neutral in that case. 

Professor KENNETH COLEGROVE. Mr. Chairman, let me raise one other 
question with reference to the use of aircraft in war. Namely, what are the 
rights and duties of neutral nations in time of war in the air? In spite of the 
work of Professor Fauchille and Professor Garner, who would like to have the 
air declared to be free and open to navigation by all nations at will, every 
State has exclusive jurisdiction over the air space above its territory. Now, 
in time of war, is a neutral Power under obligation to resist the use of the air 
above its territory by belligerent aircraft? Belligerent aircraft may find it 
necessary to traverse neutral territory in sudden attack upon enemy forces. 
How far must the neutral country, which wishes to preserve its neutrality, 
resist that use of the air above its territory? The belligerent aircraft may 
fly at a great height and out of the effective range of anti-aircraft guns. In 
that case must the neutral State employ its own air forces to drive off the in- 
truding belligerent, or, will neutrality be correctly maintained simply by 
admonishment or by the internment of such belligerent aircraft as happen 
to ground in its territory? 

Professor Jessup. On Professor Colegrove’s question it seems to me 
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the experience of the last war does furnish some light. I believe Switzerland, 
Holland, and some of the other neutral countries in Europe assumed the 
right in the first place to exclude foreign aircraft from their air spaces, and I 
think in some instances acknowledged that their duty in regard to the air 
space was comparable to their duty in land space. 

I should have no difficulty myself in concluding that at the present time 
the air space is so closely assimilated to the water or land space of the nation’s 
territory that the duties would be precisely analogous. And if you have 
the duty to prevent the transport of troops over land or warships over 
water, you would have a similar duty with aircraft through the air. And 
clearly the neutral would have the right to exclude all belligerent aircraft. 

With regard to Mr. Warren’s discussion and Mr. Myers’ discussion of 
it, I personally believe that the war zone practice as followed in the World 
War is absolutely destitute of any legal foundation; and it would make no 
difference whether it were established by means of aircraft. I do think at 
the present stage of international law it would be legal to establish a blockade 
by the use of aircraft. That would have to be the blockade of the coast of 
an enemy. A belligerent could not undertake to shut off an area of the 
high seas not adjacent to an enemy coast, as the extensions of the war zones 
sought to do. 

As to the effectiveness of an air blockade, I think at the present time 
the best we could do would be to apply the analogy of the sea rules and to 
say that if the aircraft were there in sufficient numbers actually to prevent 
the ingress and egress of vessels that that is a legal blockade. Under the 
sea rules of blockade, if the vessels are driven off by stress of weather the 
blockade is not considered raised. Similarly I suppose if heavy weather at 
the moment prevented flying, it would not invalidate an air blockade. 

But the harder question to my mind, and the one which I think we 
have to answer at the present time, is the question of the enforcement of air 
blockades against neutral aircraft, how the aircraft may be stopped, how 
they may be visited, and how regulations may be imposed upon them. For 
that I think at the present time we have no solution whatever. 

Mr. Greorce A. Fincn. May I add a word on the subject of war zones? 
I think Mr. Myers’ statement of its origin is entirely correct as to the strate- 
gic area adjacent to actual naval operations. 

Mr. Myers. Or within which naval operations take place. 

Mr. Fincu. But I think that had reference to the actual conduct of 
operations between belligerent navies; and on that basis it could be defended. 
Certainly when two fleets are lined up preparing to fire on each other, if a 
neutral vessel goes between the firing lines you cannot have much sympathy 
for it. 

But the practice was extended during the World War into a war zone 
as a means of circumventing or avoiding the existing rules of international 
law. There were no blockades, strictly speaking, declared in the World 











133 


War, with one or two minor exceptions. And they were not declared, I 
think, because the Powers which wished to use this form of offense or defense 
under the conditions existing were unable to comply with the requirements 
of international law. They could not keep a surface fleet on duty for fear 
of submarines, and the submarines naturally kept themselves concealed. 
Accordingly there was grave doubt as to whether any of the warring Powers 
could maintain a legal blockade. Therefore, in order to avoid discussions 
with neutrals as to whether they were complying with the existing rules 
of international law, the belligerents resorted to something entirely outside 
the rules of international law and developed the strategical area into a 
substitute for a blockade—not to protect the battle areas between them- 
selves, but to prevent neutrals from trading or having access to their 
enemies. 

So I think it is entirely correct to say that a war zone at the present 
time has no standing whatever in international law. And it was because 
of the war zone and the operations of the belligerents within the war zone 
that the United States was first brought aggressively to defend its rights 
and finally to go into the war itself. The claim of Germany of the right to 
sink vessels within a certain area and its refusal to give up that claim was 
the principal cause—that is, in the record—as to why we entered the war. 
I am very glad that the suggestion which has been made in the last few years 
in the consideration of our Neutrality Law, of forbidding the passage of 
American vessels to or through war zones, has not been adopted, because 
that would be an admission of the legality of this new and unrecognized 
method of carrying on a blockade without regard to previously existing rules. 
If we maintain the attitude, as we are doing now, of non-recognition of the 
war zone, our Government will be in a position not only to protest against 
a violation of our rights within such a zone by surface vessels, but also by 
undersea vessels and by airships. If we give up that position I think we 
will be helpless to try to cope with these new instrumentalities of attack 
until we have some general codification of the laws governing submarine 
warfare and also governing aérial warfare. 

Mr. WarREN. Mr. Finch, you are very familiar with the international 
history. Did any neutral nation formally protest the strategic war area of 
Japan or the war zones of Great Britain and Germany? 

Mr. Fincu. I can not reply definitely offhand, but my memory is that 
the only protest that was made with reference to the Japanese strategical 
area had reference to the turning loose of uncontrolled submarine mines. 

Mr. WarREN. But that is a different question. 

Mr. Fincu. It was a part of the method of enforcing the war zone. 
There were protests against setting mines in the high seas and letting them 
lie uncontrolled. And that resulted in the adoption at The Hague in 1907 
of the regulation that such mines put into the sea were to become harmless 
after a certain period. 
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Mr. WarRREN. My question is whether any neutral nation had ever 
formally protested the establishment of a strategic war area or war zone. 

Mr. Fincn. The United States protested to Germany time and time 
again during the World War. I am quite sure of that. 

Professor Jessup. My recollection is that the Scandinavian countries 
protested formally against both the British and German war zones in Euro- 
pean waters and that they requested the United States Government to 
join them in making a protest. The United States Government refused. 
After the United States became a belligerent we participated in extending 
the North Sea Zone and boasted of the speed with which our vessels were 
able to sow mines and extend the zone. 

Mr. Warren. That raises the point which I shall again anticipate 
might well be discussed at a future meeting, and that is, that being the fact 
—and to my mind the unquestionable future fact—whether the same for- 
mula will not undoubtedly be proclaimed by some other nation in any future 
great war. Of course, international principles of law change as facts change 
or as conditions change. I wonder whether there is any internationally 
accepted law on the subject of war zones and war areas now. I think that is 
a good question for discussion at some future meeting. 

Chairman Tuomas. The Chair is almost tempted to say that he thinks 
Mr. Warren in his last sentence or so has probably given the answer to his 
own question. The law will follow, of course, physical facts. There can be 
no doubt about that. From a military standpoint too we must remember 
that the strength of these various planes that we are so worried about has 
not yet been proved. So far as the blockade is concerned, will not the air- 
craft carrier be the chief blockading instrument in aérial blockades? If so, 
you will have naval warfare, with a better ability to shoot more accurately 
and to shoot a little bit farther. 

But the plane is definitely based, and the plane has certain limitations. 
The chief fact about the development which is being made in military science 
probably is that with each one of these new advances, which we make, each 
advancement has within itself the element of its own destruction. Aircraft 
has only been able to prove itself to be an auxiliary proposition at best. It 
has not gone far enough to be independent. The same with submarines. 
So your rules of war will probably turn, as they have always turned, to 
physical fact and to the fighting man’s ability to maintain his control, gain 
or keep his objective and prevent the enemy from accomplishing his. 
In the late war on land as soon as they got used to the new devices we won 
the war by returning to the old ones. It was the good old infantry rules that 
became the textbook for our marches on through when we started going. 
Military law will follow that which is done by the main forces and not that 
which is accomplished by the auxiliaries. 

Now, as far as aerial warfare is concerned, I shall mention one practice 
flight that I know something about. We had two or three squadrons of 
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bombing planes leave the San Francisco area and fly straight to the Great 
Salt Lake, which is over 750 miles away. The first bomb dropped from the 
first squadron destroyed the target. There was nothing left for the rest of 
the air fleet. 

I have witnessed the dropping of bombs—and this in connection with 
what has been said just lately about not being able to control the dropping. 
The bombing that I witnessed was not from as high as 12,000 feet but it was 
well over 3,000 feet; and spectators were told that they were perfectly safe, 
and they stood within a range of less than a half-mile. Nine or ten bombs 
were dropped, and there was only one hole afterwards. That was the 
accuracy. 

When you get to the defensive side, you will find that the defensive 
weapons in practice are almost as accurate. So the future law is going to 
depend upon the future military and naval developments. But so far as 
international law is concerned, due to the fact that all of the development is 
primarily of an auxiliary nature and has proved to be utterly helpless and 
hopeless as being able to capture an army, for example, or being able to take 
a large boat to port, for example, as with a submarine attack, the chances 
are that the principles of law will remain very much the same in spite of the 
tremendously great advancement in military science. 

The thing for every Chairman to do after he has broken into speech 
himself, is to declare the meeting in recess. The Society stands in recess 
until eight o’clock tonight. 


(Thereupon, at 4:15 p.m., a recess was taken until 8 o’clock p.m.) 








FOURTH SESSION 
Friday, April 30, 1937, 8 o’clock p.m. 


The meeting was called to order at 8 o’clock p.m., President Jamzs 
Brown Scorrt presiding. 

The Presipent. Ladies and gentlemen, we have civil war this evening, 
and the first paper, “Recognition of Insurgency and Belligerency,’’ will be 
presented by Robert R. Wilson, Professor of Political Science, Duke Uni- 
versity. 
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RECOGNITION OF INSURGENCY AND BELLIGERENCY 


By Rosert R. WILson 
Professor of Political Science, Duke University 


Three days after Great Britain’s recognition of the belligerency of the 
Confederates in May, 1861, a member of Parliament observed that if any 
Englishmen took part in the hostilities he felt sure they would be hanged 
before diplomacy could interfere in their behalf.' This melancholy note 
tends to pervade much of the discussion of the application of international 
law to relations between parties in a civil war and outside States. Problems 
presented are both “important and delicate.” ? The right of revolution is 
not denied by treaties renouncing war as an instrument of national policy, 
and events of 1936 and 1937 afford grim evidence that internal war still can 
happen. When it does happen, other States may be affected in such a way 
that there is need of fixing the course which they propose to take with respect 
to the contending parties. To the extent that the possible courses to be 
followed can be made the subject of rules previously agreed upon, situations 
arising will be regularized and the possibilities of international friction 
lessened. What has been done in the past about recognition of insurgency 
and belligerency has therefore more than mere historical significance. 

It seems useful, in the brief time allotted, to consider (1) the way in 
which rules have evolved, (2) conditions which have been thought to justify 
or necessitate recognition of insurgency or belligerency, (3) methods of 
actually according the recognition, (4) some immediate legal effects of the 
action, and (5) the prospect for further development of law on this subject. 

Spain’s troubles with her revolting nationals in the nineteenth century 
furnished occasion for what seem to have been the first clear recognitions of 
belligerency in the sense in which the expression is now used, but even earlier 
than this questions had arisen concerning treatment of persons engaged in 


1 Hansard, Parliamentary Debates, 3rd Ser., CLXII, 2088. 2 Tbid., 1830. 
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revolts. In peace treaties made by Spain in 1630 and 1659 with England 
and France, respectively, there were acceptances of the rule that, if either 
party’s subjects were in rebellion, the other should refuse them all types of 
assistance.* During the American Revolution such countries as France and 
Holland permitted American cruisers to bring prizes into their ports; Den- 
mark released certain prizes that were brought in by American captors, and 
for some decades after the war the United States made demands for in- 
demnity.* 

When Spain’s colonies in the Western Hemisphere revolted, the admis- 
sion of insurgent vessels into ports of the United States appears to have been 
considered as a kind of recognition of the new governments.’ No clear evi- 
dence of the adoption by Great Britain of a principle concerning recognition 
of belligerency has been found before this period. Even with her recogni- 
tion of Latin American and Greek revolutionists as belligerents, Great 
Britain at times followed a temporizing policy with a view to the conserva- 
tion of her own interests. The next half-century saw further use of official 
declarations,’ and varying tolerance for insurgents, who were sometimes ad- 
mitted to the ports of a foreign State without its implying for them the 
status of recognized belligerents.* As late as 1858 an American Secretary of 
State could say officially that, “By what public act, whether proclamation or 
otherwise, this recognition must take place, I have not found laid down.” ® 
With the outbreak of the American Civil War came unequivocal declarations 
from a group of foreign States, beginning with that of Great Britain. The 
situation in Poland in 1864, in Cuba between 1869 and 1878 and again in the 
last decade of the century, in Peru between 1884 and 1886, in Colombia in 
1885, in Chile in 1891, in Brazil in 1893-4, and in Madagascar in 1895 
furnished occasion for at least some countries to state their positions. For 
the Spanish Ministry of Foreign Affairs the Marquis d’Olivart in 1895 drew 
up twelve rules concerning the recognition of insurgents as belligerents,'° 
and five years later the Institute of International Law approved a somewhat 
shorter list.’! 

3 Anglo-Spanish Treaty of Nov. 15, 1630, Rymer, Foedera, Conventiones, Literae, etc., 
VIII, pt. 3, pp. 141-144; Franco-Spanish Treaty of the Pyrenees, 1659, Frederic Leonard, 
Recueil des traitéz, etc., IV, p. 7 of this treaty. 

4 Jared Sparks, Diplomatic Correspondence, III, 121-124, 129-130, 146, 307; W. B. 
Lawrence, Commentaire sur les éléments du droit international de Henry Wheaton (1868) I, 
175-179; J. B. Moore, International Adjudications, Modern Series, IV, 493-495. 

5 J. B. Moore, Digest, I, 242; United States v. Palmer, 3 Wheaton 610, 623 (1818); 
The Divina Pastora, 4 Wheaton 52, 63 (1819); The Nueva Anna, 6 Wheaton 193 (1821). 

6H. A. Smith, ed., Great Britain and the Law of Nations, I (1932), 276, 281, 293. 

7See the 1828 British declaration that a blockade existed in Portugal, 15 British and 
Foreign State Papers 1092, and President Van Buren’s proclamation of Jan. 5, 1838, con- 
cerning insurrection in Canada, 38 ibid., 1074. 8 J. B. Moore, Digest, I, 182. 

9 Sen. Exec. Doc. No. 69, 35th Cong., Ist Sess., p. 24; referred to in Moore’s Digest, I, 
182. 10 Del reconocimiento de beligerancia y sus efectos imediatos (1895). 

1 Annuaire, XVIII, 227-229. 
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Even after the turn of the century it could be said that the distinction 
between insurgency and belligerency had received far more recognition in 
international practice than in international law.'? Some use has continued 
to be made of the distinction in the present century. Status was accorded 
late in the World War period by the United States and Allies to provisional 
governments of Czecho-Slovaks and Poles as “‘co-belligerents.” '* The 
United States Congress in the joint resolution approved March 14, 1912, 
conferred upen the President discretionary power for an embargo upon arms 
shipments to any American country where “conditions of domestic violence 
exist,” and thus left it for the President to take cognizance of the fact of 
insurgency.’* At the Habana Conference of the American Republics in 
1928 was signed the Convention on Rights and Duties of States in the Event 
of Civil Strife, now in force for the United States and twelve of her Latin 
American neighbors."* As a result of the whole development, there has not 
evolved a clear and definite law on all points. An examination will demon- 
strate some lack of agreement and difficulties of application. 

Conditions justifying recognition of insurgency may be very different 
from those impelling recognition of belligerency. Indeed, it seems unfor- 
tunate that the same word is used in the two cases. President Cleveland’s 
proclamation of June 12, 1895, frequently referred to as an excellent illus- 
tration of the recognition of insurgency, announced the fact of ‘‘serious civil 
disturbances accompanied by armed resistance to the authority of the es- 
tablished government” in Cuba.'* The apprehension of a government lest 
its own municipal law be violated in such a way as to involve its people, or 
concern that its nationals may clearly understand their own laws as inter- 
preted by courts, may be factors influencing the government to make a 
public announcement. These at any rate were among the stated reasons for 
the later proclamation of President Cleveland (July 27, 1896), in which he 
referred to the exposition that the Supreme Court had in the meantime given 
of the statutes involved.!” 

It is more difficult to state conditions that would justify recognition of 
belligerency. Here, as in other types of recognition, there is a large element 
of policy. The parent State might conceivably be led to accord the status 
to its revolting nationals by the military advantage to be had, by desire to 

2G. G. Wilson, “Insurgency and International Maritime Law,” Amer. Jour. INT. 
Law, Vol. I (1907), 46, 49. 

18 Naval War College, International Law Situations, 1918, 209-211. 

4 37 Stat. 630 (1912). 

6 46 Stat. 2749 (1930) ; Bulletin of Treaty Information, No. 39, Supp., pp. 24-25; No. 40, 
p. 9; No. 42, p. 4; No. 48, p. 4; No. 59, p. 2; No. 84, p. 4; No. 89, p. 5. 

16 29 Stat. 870-871. 

17 29 Stat. 881-882. See the criticism of United States administrative policy during this 
Cuban insurgency, in one of a series of articles by Olivart, on “Le différend entre I’ Espagne 
et les Etats Unis au sujet de la question Cubaine,” Revue Générale de Droit International 
Public, V, 358, 376 et seq. (1898). 

18 See the statement by Carlos Wiesse, Le droit international appliqué aux guerres civiles 
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escape responsibility for acts of the insurgents,’® or, in the interests of hu- 
manity, to avoid cruelties and reprisals.2° In the case of outside Powers, 
the fact that their commercial interests are affected by the struggle seems to 
be admitted by practically all the writers as a possible justification for recog- 
nition of belligerency, but concerning the method of measuring this effect 
and concerning the qualities that must be exhibited by the revolting com- 
munity, there is disagreement. According to one view, a foreign State may 
without offense recognize belligerency (when the régime to be recognized 
fulfills the basic conditions as to territory, free communication, organization 
of government and forces, and political objectives consistent with moral 
principles), only if it is constrained to take this step by reason of hostilities on 
the sea or at its frontier, and where the legitimate government or the rebels 
have claimed that they may exercise rights of war against the nationals of 
this foreign State.2)_ At the other extreme is the view that recognition may 
be given for reasons of political policy, without much regard for the adequacy 
of rebel organization or their possession of the resources that would make the 
outcome doubtful. Peru’s recognition of Cuban belligerency in 1869 was 
apparently on this basis.» President Grant’s position in a special message 
of June 13, 1870—that recognition if not justified by necessity is a “gratui- 
tous demonstration of moral support to the rebellion” ** — suggests a safer 
rule for outside States not wishing to become involved. But it can hardly 
be denied that, in practice, not merely the existence of the revolting com- 
munity in an external, governmental sense, but also political, geographical 
and commercial considerations have led States to extend or withhold 
recognition.” 





(1898), p. 23, that, since the interests of outside States are determining factors, and since 
they are never the same for all, recognition is never general. 

19 Tt appears that the parent State can be assured of this only as toward outside States 
recognizing belligerency. Antoine Rougier, Les Guerres Civiles et le Droit des Gens (1903), 
403, 410. 

20 Harlan, J., in Ford v. Surget, 97 U. S. 594, 605: ““To the Confederate army was, how- 
ever, conceded, in the interest of humanity, and to prevent the cruelties of reprisals and 
retaliation, such belligerent rights as belonged under the law of nations to the armies of 
independent governments engaged in war against each other. . . .” 

21 Olivart’s second rule, op. cit., p. 122. See also Ernest Lehr, in Revue de Droit Interna- 
tional et de législation comparée, XXVIII, 100-103 (1896). 

22 Text of decree of May 13, 1869, in Coleccion de los Tratados . . . (Ric. Aranda, ed., 
Lima, 1892), III, 527-528, and explanatory statement in the Memoria del Ministro de 
Relaciones Exteriores for 1870, pp. 15-16. It has seemed to some writers that, if Peru had 
not been already at war with Spain, the Peruvian declaration might have been considered 
one of war against Spain (Wiesse, op. cit.,24n). On Aug. 13, 1869, Peru recognized the re- 
publican government established in Cuba as the legitimate one (treaty collection cited, 
III, 528-529). %3 J. B. Moore, Digest, I, 195. 

24 Naval War College, loc. cit., 1900, pp. 16-17: “The recognition of belligerency in- 
volves not only a recognition of a fact, but also questions of policy touching many other 
considerations than those consequent upon the simple existence of hostilities.” See also 
G. G. Wilson, loc. cit., 46, 53; Naval War College, loc. cit., 1912, p. 19. 
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The time element may figure importantly. As is well known, the Amer- 
ican complaint of British recognition of the Confederates was that the action, 
denounced by Adams as “unprecedented and precipitate,” was not only 
damaging to the United States, but involved unseemly haste and showed 
bias. Even after recognition by France, which came nearly a month later 
and was thought by Seward to be “in derogation of the law of nations and 
injurious to the dignity and sovereignty of the United States,” the insurgents 
were described as ‘without a port or a ship or a court of admiralty.’ ** The 
Alabama claims tribunal did not actually make a pronouncement on the 
justification for recognition of the Confederates, but its award has been 
taken as an implied rejection of the contention of the United States on the 
recognition point.?’ 

The sound view seems to be that, given de facto existence and possession 
by the insurgent community of the physical and organizational attributes 
which would show capacity to be a responsible person, recognition of bellig- 
erency still implies, in the words of John Bassett Moore, “existence of an 
emergency, actual or imminent, such as makes it incumbent upon neutral 
powers to define their relations to the conflict.’’?* ‘Fhis leaves to each out- 
side State considerable discretion in passing for itself upon the de facto exist- 
ence and capacity of the insurgent community, and upon the existence of 
the emergency, but arbitrary decisions on these points may be at the risk of 
strained relations or an open break with the parent State, particularly if 
hostilities are entirely on land and the recognizing State is not contiguous. 
Classifications of internal wars have sometimes been attempted on bases 
other than those of numbers engaged and extent of territory involved.?® 
The fact that an insurgent group, although admittedly strong, was opera- 
ting entirely upon the sea, apparently influenced the Powers to deny recog- 
nition to Admiral de Mello’s forces in 1894.*° One outside State may feel, 
more than others, the necessity of recognizing, as was the case in Bolivia’s 


25 Diplomatic correspondence referred to in J. B. Moore, Digest, I, 188, 192; F. L. 
Owsley, King Cotton Diplomacy (1931), 59-61. 

26 Diplomatic Correspondence, 1864, III, 55. Great Britain’s Case before the Geneva 
tribunal set forth that her proclamation was published fourteen days after receipt in London 
of news that Fort Sumter had been reduced, twelve days after receipt of word that Lincoln 
had published a proclamation of blockade, and after Jefferson Davis had taken measures for 
issuing letters of marque and reprisal. J. B. Moore, International Arbitrations, I, 595. 

27H. A. Smith, op. cit., I, 312; C. C. Hyde, International Law (1922), I, 79. 

28 J. B. Moore, “‘The Question of Cuban Belligerency,”’ Forum, Vol. 21, pp. 288, 291 
(1896). In agreement with this general view are Hall (7th ed., 33-34), Lawrence (1895, 
pp. 303-4) and Dana (Dana’s Wheaton, p. 34.n). See also President Grant’s seventh an- 
nual message, Dec. 7, 1875, in B. P. Poore, ed., Messages (1875), 6-10. Cf. Sir John Fischer 
Williams, “La Doctrine de la reconnaissance en droit international et ses développements ré- 
cents,” Académie de Droit International, Recueil des Cours, Vol. 44 (1933), p. 264. 

29 Wiesse, op. cit., pp. 4-6. 

30 See the criticism of this action of the Powers in Revue Générale de droit International 
Public, 1, 53-57, 161-167 (1894). 














141 


recognition of Chilean insurgents as belligerents in 1891, when her interest 
in having access to the sea was an important consideration.®! 

The method of recognizing insurgency is to be distinguished from that 
of recognizing belligerency. As to the former, there may be no more than 
announcement, ordinarily in the form of warning to nationals.” It is es- 
sentially a matter of admitting or taking cognizance, without the foreign 
State’s doing anything that would confer new rights upon the revolting 
community.* Criminal laws relating to fitting out of expeditions and other 
prohibitions imposed by national legislation may thereafter come into oper- 
ation.* There may even be a concerted preventive activity by a number of 
outside Powers in codéperation, as at the present time with reference to 
Spain,* although in this case the situation has become somewhat anomalous 
by reason of the fact that while none has recognized belligerency of the in- 
surgents, two great Powers have recognized General Franco’s government in 
the full diplomatic sense.* 

As to recognition of belligerency, there had come to be, by the end of the 
nineteenth century, fairly precise rules on what constituted such a step. By 
the parent government it naturally would not be done in express terms, but 
indirectly, through some such act as the proclamation of a blockade or the 
enforcement against foreigners of rules concerning contraband. The rule 
of the Institute of International Law, to the effect that mere application to 
rebels of certain laws of war relating to humane practices does not constitute 
recognition by the parent State, is a reasonable one. 

In the case of the Ambrose Light, in 1885, Mr. Justice Brown said that 
recognition of belligerency even by an outside government might be inferred 
from certain conduct of the latter, for example, long acquiescence without 
protest or objection in belligerent action affecting foreign interests, blockade 
of ports or the use of the foreign State’s ports as harbors for prizes.*7 By the 

31 Text in Archives Diplomatiques, XXXIX (t. ii, 1891), 160. See also Rougier, op. 
cit., p. 393, and M. F-H. Geffcken, ‘‘ Incidents de droit international dans la guerre civile du 
Chili,” Revue de Droit International et de Législation comparée, XXIII, 577-589 (1891). 

32 On means that may be employed, see G. G. Wilson, loc. cit., p. 59. 

33 Naval War College, loc. cit., 1912, p. 19; Wiesse, op. cit., p. 115. 

4 The Three Friends, 166 U. S. 1, 65-66. (1897). 

% By the loyalists, the British part in this activity was taken as a rebuff, in that it vir- 
tually put the legitimate government upon the same plane with what Premier Caballero 
called a “handful of traitors.” L. A. Fernsworth, “Foreign Aims in Spain,” Current His- 
tory, March, 1937, 52, 58. 

% A statement and explanation of the German recognition is in the Vélkischer Beo- 
bachter, Nov. 19, 1936, p. 1. See also the Zeitschrift fiir Politik, XXVI, 12, p. 745 (Dec., 
1936). 

The opinion has been expressed editorially that the German Government “‘can scarcely 
withhold belligerent rights” from the loyalists in Spain, and that seizure of the German ves- 
sel Palos was possibly ‘‘an act approved by international law.” (Manchester Guardian, 
Jan. 1, 1937, 2:4.) 


3725 Fed. 408. Cf. Mr. Chief Justice Fuller’s statements in Underhill v. Hernandez, 
168 U. S. 250 (1897). 
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end of the century the view seemed to prevail that recognition of belligerency 
by a foreign State must be explicit and formal, either a proclamation of 
neutrality or a specific pronouncement such as that of Peru concerning Cuban 
rebels in 1869 or that of Bolivia as to Chilean insurgents in 1891. The 
statement of Mr. Secretary Cass in 1858, to the effect that individual Amer- 
icans in Peru could safely act on the evidence of their own senses in obeying 
the de facto authorities,** if taken to mean that something less than an official 
act is sufficient for recognition, is confusing. The official act is that of the 
department of government directing foreign relations, 7. e., the executive 
department, not the judicial.*® There has been disagreement on the theo- 
retical question of whether recognition of belligerency can be regarded as a 
specific form of de facto recognition.*® 

Concerning the immediate legal effect of recognizing insurgency, the 
principal rule seems to be that insurgents receive no new right, strictly 
speaking, in relation to third States.“1 At the same time, concession to them 
of the status of insurgents may give the revolting party “freedom of action in 
lines of hostile conduct which would not otherwise be accorded.” @ While 
foreign States taking cognizance of the insurgency are not put under new 
obligations as they would be if belligerency were recognized, execution of 
their domestic laws may be made more burdensome.“ Or they may be 
bound by special treaty, such as the Pan American Convention already re- 
ferred to,“ to prevent their inhabitants from participating, to disarm and 
intern rebel forces crossing their boundaries, to forbid traffic in arms and 
munitions to the rebels, or the fitting out for the latter of vessels for war 
purposes. This particular convention also requires the delivery up to con- 
stituted authorities of the State in civil strife of rebel vessels entering ports 
of the other contracting parties. 

The position of insurgents is not such as to make them equal parties in a 
war. If allowed to do certain things in the territorial waters of their own 
country, because these waters are assimilated to territory for the purpose of 
hostilities, they still do not acquire the right to visit and search on the high 
seas, or to blockade.“ In a statement which has been frequently quoted, 
Mr. Hay in 1902 pointed to difficulties that might attend the giving to in- 


38 Sen. Exec. Doc., referred to in note 9, supra. 

39 See the sixth rule of Olivart, op. cit., p. 128; Rougier, op. cit., p. 398. 

4° That it can be so regarded is the view of J. Spiropoulos, Théorie général du droit 
international (1930), p. 189. The contrary view is set forth by R. Erich, ‘‘La Naissance 
et la reconnaissance des Etats,” Académie de Droit International, Recueil des Cours, Vol. 13, 
431-505, at p. 480. 41T. D. Woolsey, International Law (5th ed.), p. 302. 

4 Naval War College, loc. cit., 1912, p. 28. 

4% Idem. Cf. C. C. Hyde, op. cit., I, 82:‘‘ . . . the bare recognition of insurgency does 
not itself create the burden or affect its weight.” “ Citation in note 15, supra. 

4 J. B. Moore, Digest, I, 193. Wiesse believes that this question cannot be answered 
a priori in the affirmative or negative, and that in each case neutrals will decide according to 
circumstances. Op. cit., p. 224. 
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surgents of a right to blockade in the ordinary sense of the term, the matter 
of prize adjudications, for example. At the same time he said that denial to 
insurgents of the right to prevent their enemy from receiving material, 
through operations in territorial waters of the country in civil strife, could 
not well be justified without denying the right of revolution.“ Within the 
past month the British, without recognizing belligerency, have tolerated 
insurgent activity off Bilbao which might conceivably accomplish some of 
the same practical ends as would a blockade.“ 

The effect of recognition of belligerency is definitely to secure for the 
recognized, as well as for the other contender, some rights under interna- 
tional law.“® While the recognized community has the right to do what 
States at war have come to be permitted to do, and may therefore institute a 
blockade, it may enforce the latter only against vessels of those States that 
have recognized.*® So long as the decision as to recognition is on an indi- 
vidual State basis, one great maritime State not extending recognition might 
cause the blockaders’ “right” to be somewhat illusory. 

If the legitimate government itself accords recognition, it cannot there- 
after rightfully object to an outside State’s recognizing, according to rules 
of the Institute of International Law.®® While the legitimate government is 
not responsible for acts of the insurgents to the foreign States which have 
recognized them as belligerents, it cannot force the hand of outside States in 
the matter, any more than outside States can legally force the legitimate 
government in the attitude it will take toward the revolting group." The 
right of a foreign State to retract its action of recognizing belligerency before 
the conclusion of the contest has been a matter of some dispute; the better 
view seems to deny the right.” 

Disagreement also persists as to whether, within the treaties in force for 
the war-torn State, insurgents recognized as belligerents must be conceded 
identical rights with those granted to the parent government. In general, 
any community to which belligerent status is given must conform to ac- 
cepted rules of international law and their rights under that law are, as 
toward the recognizing entities, the full rights of a government at war. 
Outside States recognizing their belligerency become entitled to whatever a 
neutral may validly claim in international war. The possibility of formal 


Naval War College, loc. cit., 1912, 29-31. 

47 New York Times, April 15, 1937, p. 5. 

48 On recognition of belligerency as “‘constitutive de droit” rather than purely ‘‘declara- 
tive,” see A. Raestad, ‘La reconnaissance internationale des nouveaux Etats et des Gouverne- 
ments,” Revue de Droit International et de législation comparée, XVIII (1936, No. 2), 257, 263. 

49 Rougier, op. cit., p. 403; G. G. Wilson, loc. cit., p. 57. 

5° Annuaire, XVIII, 208-209. 51 Rougier, op. cit., p. 403. 

8 Ibid., p. 397; J. B. Moore, Digest, I, 187 (on withdrawals of recognitions of Con- 
federates in 1865). The opinion that a recognizing State can under certain conditions 
retract its recognition, although not retroactively, is stated in L. Féraud-Giraud, ‘‘De la 
reconnaissance de la qualité de belligérants dans les guerres civiles,’’ Revue Générale de Droit 
International Public, III, 277, 289 (1896). 
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reclamations against insurgents recognized as belligerents may depend upon 
the subsequent success of the recognized community.* 

Such rules as there are on recognition of insurgency and belligerency are 
grounded in practice more than in court decisions or treaties. It is obvious 
that any substantial change in the law concerning recognition in general 
might affect rules and practice concerning recognition of insurgency and bel- 
ligerency. Changes in the law of neutrality would also assume importance 
in the further development of rules on this subject. The tendency today 
does not seem to be toward a collective intervention system which could be 
directed to the task of preventing the use of military force even intra- 
nationally as an instrument for social and political change. Government 
monopoly or control of the manufacture of arms—an idea at least as old as 
the Justinian Code, as the distinguished President of this Society pointed 
out two years ago*—would tend to avert some revolutions, but the more 
basic causes of them would remain. Perhaps the international community 
can assist toward the removal of some of those causes through the construc- 
tion of a more adequate system of codperation, commercial intercourse and 
working conditions. In the meantime, there is need of making as clear as 
possible public duties and rights in difficult situations which may attend a 
civil war. 


The Presipent. The next topic is “Insurgency and Maritime Law,” 
which will be discussed by the Honorable Fred K. Nielsen, former Solicitor, 
Department of State, and professional arbitrator. 


INSURGENCY AND MARITIME LAW 


By Frep K. NI£Lsen 
Former Solicitor, Department of State 


I presume that the plight of Spain may have prompted the selection 
of the subject chosen for discussion. Doubtless interesting legal problems 
have arisen out of the frightful internecine struggle in that country. Un- 
fortunately, my information concerning them is distressingly meager. 
Such general observations as it may be practicable and permissible for me 
to make, under the Society’s elaborate, published code of limitations on 
speech, must be grounded on earlier precedents. Probably I should not 
have responded to a courteous invitation to speak this evening. 

I do not know whether any special connotation was intended by the use 
of the term “insurgency.” I doubt that well-defined distinctions of legal 
meaning can readily be made in such terms as insurgency, revolution, civil 
war, revolt and rebellion. Perhaps the term “insurgency,” taken in connec- 

83 Cf. H. A. Smith, op. cit., I, 330-333. 


4 James Brown Scott, ‘““The Neutrality of the Good Neighbor,” whoqeetingn, American 
Society of International Law, 1935, p. 2. 
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tion with “maritime law,” was selected with the purpose of widening the 
limits of discussion even beyond the vastness of rights and obligations de- 
rived from the status of belligerency of insurgents. 


HISTORICAL BACKGROUND 


I am distressed by a hazy mental vision of the far-flung background 
furnished solely by historical events in which the United States has par- 
ticipated. If, with a sense of the significance of recorded experiences, an at- 
tempt is made at even a very crude, meager sketch of that background, it 
will be difficult to find a bit of space for a salient configuration of a picture. 

Our Government, like every other independent government in the 
Western Hemisphere, had its origin in insurrection. Insurgents in British 
colonies welcomed and received from abroad money, food, arms and men. 
American privateers preyed on enemy commerce. Insurgents and later 
authorities of the new government were indignant, because at times British 
diplomatic persuasion frustrated an explicit recognition by other govern- 
ments of belligerent rights of rebellious Americans. 

Three-quarters of a century after independence was established, our 
Government was engaged in suppressing a stupendous insurrection. The 
Federal Government made good use of supplies received from abroad, kept 
channels of commerce open for itself, and sought by its physical strength on 
sea to stifle the insurrection by preventing both the importation of arms, 
ammunition, food and clothing, and also the exportation of products which 
the insurgent States found available for sale. Serious international diffi- 
culties in relation to the application of maritime law which arose during that 
insurrection, were, perhaps, overshadowed by problems pertaining mainly to 
the law in relation to neutrality. 

If we hark back again to earlier days, we recall that our Government was 
concerned with questions of maritime law in relation to insurrectionary 
movements, from time to time, since the days when Spanish colonial posses- 
sions in this hemisphere undertook to achieve independence, up to that 
critical period when there was a resort to hostile measures of intervention in 
Cuba, after the rejection by President McKinley of muddled expedients 
without basis in the law of nations such as were proposed to him, to Presi- 
dent Cleveland and to President Grant.! 

Some of the most complicated situations with which our Government has 
been confronted have arisen out of periodic insurrections with which these 
younger States south of the Rio Grande have had to deal since they them- 
selves became successful insurrectionists. The most delicate questions 
which gave rise to difficulties were those, I think, which related to rights of 
insurgents, of varying strength and purposes, to interfere with neutral 
commerce.” 


1 Moore, International Law Digest, Vol. I, pp. 107-110, 194. 
2 Moore, op. cit., Vol. II, pp. 1076-1123. 
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Problems of our Government as to the proper exercise of rights under 
maritime law, such as those relating to blockade, contraband, and visit and 
search during civil war and international war, are, of course, as old as the 
existing government itself. Insurgents as well as established authorities 
have often seen fit to take great liberties with law in relation to these sub- 
jects, yet I think it may be said the law has been formulated with a consider- 
able degree of certainty. 


RULES DERIVED FROM THE STATUS OF BELLIGERENCY 


I believe it is generally recognized that rules and principles of that law 
become operative, as regards rights and obligations of both parties to a civil 
conflict, and others, when insurgents attain the so-called status of belliger- 
ency. Roughly speaking, that may be considered to be accomplished, when 
they occupy a definite area of a country, exercise some form of governmental 
authority, have organized armies and conduct hostilities in accordance with 
the rules of war.’ 


EFFECT OF ACCORDING OR WITHHOLDING RECOGNITION 
OF BELLIGERENCY 


But there is some uncertainty as to the effect of a recognition of bel- 
ligerency in relation to the operation of rules pertaining to belligerent rights. 
It appears that our Government has occasionally, but not consistently, taken 
the view that the lawful authority of insurgents to exercise those rights is de- 
termined by the attitude of a parent government or some other government 
in according or withholding recognition of the status of belligerency. That 
view may be supported by some eminent authority, but it seems to me that it 
is without a sound foundation in law. 

After President Lincoln had issued a proclamation of blockade by the 
Federal Government, other governments were doubtless justified, from a 
legal standpoint, in taking affirmative action to give recognition to the exist- 
ence of a state of war between the northern States and the southern States.‘ 
Some governments did this by issuing so-called declarations of neutrality.® 
But in a case in which no such action is taken by a parent government, the 
situation may be much less simple. Governments are guided by different 
considerations of policy or expediency as to the conditions and times of 
recognition of new States, new governments or a status of belligerency. And 
it seems to be doubtful that it can be correctly said that such a status in law 
is necessarily dependent upon some such affirmative acts of recognition. A 
parent government may not choose to take such action, and other govern- 
ments may likewise refrain from doing so. Yet the situation with respect to 
facts determinative of the status of belligerency which I have roughly in- 
dicated may nevertheless exist. 


3 Oppenheim, International Law, 3rd ed., Vol. I, p. 137; Moore, Forum, Vol. 21, p. 291. 
‘See Prize Cases, 2 Black, 635. 5 Moore, op. cit., Vol. I, p. 185. 
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International law does not say that a State is not in existence so long as 
it is not recognized. A new régime or government may gain control of a 
country and be the de facto, and from the standpoint of international law 
therefore the de jure, government, even though other governments may not 
choose to “recognize’’ it, as is often said, or as might probably better be said, 
to enter into customary diplomatic relations with it. And it seems to me 
that the same political situation may exist with respect to a state of bel- 
ligerency, when the term is used to connote simply the fact of the existence of 
war. 

If this is a correct conclusion, rights and obligations in a given case are 
determined by existing facts and not by political policies of governments. 
Of course, I do not mean to suggest, when I refer to policies, that govern- 
ments have complete freedom of action in according different forms of 
recognition as well as in withholding them. Well-established rules and 
principles of law definitely prescribe conditions under which, solely, recogni- 
tion may be given. These rules are formulated with such certainty that they 
are readily susceptible of a sound, unobjectionable application. This state- 
ment may seem to be ironical, when account is taken of recent acts of some 
European governments. 


CLOSURE OF INSURGENT PORTS WITHOUT THE MAINTENANCE 
OF A BLOCKADE 


Questions relating to the effect of recognition arose interestingly in a 
case which was arbitrated a few years ago, The Oriental Navigation Com- 
pany case.?’ A Mexican statute in sweeping terms declared all ports in con- 
trol of insurgents to be closed to commerce and provided penalties for viola- 
tion of the law. It will be recalled that, by an act of the Congress of the 
United States of July 13, 1861, the President was authorized to proclaim the 
closure of ports of the Southern Confederacy. However, this enactment was 
not a statutory fiat, so to speak. And it should evidently not be construed 
as an authorization to close ports by an executive fiat, but rather as a meas- 
ure conferring on the Executive authority, if that should be deemed to be 
necessary, to close the ports. They were closed by a formal proclamation 
and the maintenance of a blockade. At one time, the coast of the Confeder- 
ate States to the extent of 2,500 nautical miles was blockaded by about 400 
Federal cruisers. At the single port of Charleston there were stationed in 
July of the year 1863 twenty-three vessels.*® 

During the formidable de la Huerta insurrection in Mexico in 1923, 
some seaports came under control of the insurgents. The American steam- 


6 See Nielsen, ‘‘Recognition,” Federal Bar Association Journal, Oct. 1932, p. 20. 

7 Opinions of the Commissioners under the Convention of Sept. 8, 1923, between the 
United States and Mexico, Washington, 1929, p. 23. 

8 Moore, op. cit., Vol. VII, pp. 806-812; Oppenheim, op. cit., Vol. II, pp. 515, 525; Pro- 
ceedings of the United States Naval Institute, Vol. XI, p. 442. 
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ship Gaston, which had proceeded from an American port to Frontera with a 
cargo, was unloading when a small Mexican gunboat, the Agua Prieta, which 
made a brief visit to waters outside of the port of Frontera, signaled the Gas- 
ton to put to sea and gave an unpleasant emphasis to the signals by sending 
some shots in the direction of the vessel, which left the harbor. Property 
left on the wharf became a total loss. 

The Government of the United States presented a claim in behalf of the 
owners of the merchant vessel to recover for the losses sustained as a result of 
the interference with the voyage. 

Perhaps it may be said that a solution of the controversy was somewhat 
hampered, because it was necessary to chart a way to truth, out of muddled 
whirlpools of confusion. 

In behalf of the Government of the United States, it was oddly argued 
that ‘the laws of war, and therefore the laws of blockade, had and could have 
no application to the situation under discussion’”’ since neither the Govern- 
ment of Mexico nor the Government of the United States “had recognized a 
status of actual belligerency as existing in Mexico at this time.”” Having ad- 
vanced the argument that the law of blockade could have no application, the 
United States argued, in the light of precedents, that the law of blockade had 
been violated, because it was not competent for the Mexican Government to 
close the port of Frontera except by the maintenance of an effective blockade. 

The burden of the argument made in behalf of the Government of 
Mexico was a forceful presentation of the contention that the closure of the 
port, without the institution of a blockade, could properly be declared with- 
out any derogation of international law, since a distinction should be made 
between the closure of a port occupied by insurgents possessing a status of 
belligerency and the closure of a port occupied by insurgents who have not 
the status of belligerents. It was stated that neither the Mexican Govern- 
ment nor any other government had recognized the belligerency of the de la 
Huerta forces. Mexican law alone, it was argued, was controlling with re- 
spect to the propriety of the acts of the Federal Government. Some argu- 
ment seems also to have been made, somewhat inconsistently, I think, to the 
effect that the measures taken to close the port of Frontera satisfied the re- 
quirements of international law with respect to the exercise of the right of 
blockade. But it was also contended that there was no blockade at Fron- 
tera, and, further, that the legal situation of that port was such that the law 
of blockade could not apply to it. 

The record showed clearly that it was common ground that the port was 
in control of insurgents. 

In a majority opinion of the arbitral tribunal it was declared that Mexi- 
can law was not solely determinative of the right of the Mexican Govern- 
ment to close the port, since, in time of civil war, when the control of a port 
has passed into the hands of insurgents, application must be given to interna- 
tional law. It was further said that the trading by the steamship Gaston 
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with the port of Frontera was “‘perfectly lawful’ and that the federal author- 
ities would not have been justified in capturing or confiscating the vessel or in 
inflicting any other penalty upon it. It therefore appears that the Mexican 
Government’s contentions were overruled. Nevertheless, the majority of 
the arbitrators found that there was no responsibility on the respondent gov- 
ernment for the interference with the ship in its ‘perfectly lawful” operations. 

The opinion was further expressed that action of the war vessel could 
“hardly be considered as a violation of the law obtaining before the world 
war.” It appeared that the Agua Prieta, a small, crippled vessel with a 
speed of two miles an hour, and two revenue cutters were engaged in main- 
taining a so-called blockade over a coast line of approximately nine hundred 
miles, and also engaged in some other activities. In connection with the 
view that the brief visit of the Agua Prieta to waters outside of Frontera was 
an effective blockade impeding ingress and egress, it is interesting to make a 
comparison with the blockade measures employed during the American Civil 
War to which I have referred. 

In an article written in the Journal of this Society for January, 1930, a 
member discussed this case.? He referred to at least “five different solu- 
tions” for the issue raised by it which had found support in the past, and he 
spoke of the majority opinion in The Oriental Navigation Company case as a 
“sixth solution.” He stated that he had found no precedent for it; that the 
decision was a “novel solution” which had “much in principle to commend 
it’’; and that at least “it points in the right direction.” In view of some de- 
velopments, over a considerable period of years in connection with the deter- 
mination of international disputes by judicial methods, it may seem a little 
heretical to express the conviction, entirely apart from the case I am discuss- 
ing, that there can be only a single solution of an international controversy 
by an arbitral tribunal—one effected by a sound application of the controll- 
ing law according to the judgment of honorable arbitrators, reasonably 
well-grounded in the law. 

There recently came to my notice a communication which the Depart- 
ment of State made public on August 26, 1936. The Spanish Foreign Office, 
having notified the Government of the United States and other governments 
that the entry of some ports in possession of rebels was forbidden, the De- 
partment of State directed the American Embassy at Madrid to say in reply: 


My Government directs me to inform you in reply that, with the 
friendliest feelings toward the Spanish Government, it cannot admit 
the legality of any action on the part of the Spanish Government in 
declaring such ports closed unless that Government declares and main- 
tains an effective blockade of such ports. In taking this position my 
Government is guided by a long line of precedents in international 
law with which the Spanish Government is doubtless familiar. 


® Edwin D. Dickinson, AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 24 (1930), 
p. 69. 
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This declaration with respect to the freedom of neutral commerce may 
have a scope somewhat broader than that of a rule relating solely to the ef- 
fective blockade of foreign enemy ports and of domestic ports, controlled by 
insurgents having the status of belligerency. An unqualified declaration 
against the closure of ports by a fiat does not in specific terms take account of 
the uncertainty with respect to the existence of a state of belligerency to 
which I have referred. But the position taken by our Government would 
seem to be sound in law and practical. In connection with a situation exist- 
ing when a port is in control of domestic enemies, who cannot properly be re- 
garded as belligerents, it seems proper by way of analogy to take account of 
principles frequently asserted with respect to the right of aliens to deal with 
insurgents in control of a given territory. Aliens have business transactions 
with such insurgents and are required to pay duties or taxes to insurgent 
authorities and to submit in various ways to the existing régime.'® 

Furthermore, this position of the United States seems to be in harmony 
with sound American principles, often enunciated, to the effect that, on the 
one hand, the law should be maintained as against encroachment of activities 
of belligerents in derogation of the rights of those remaining at peace, and 
that, on the other hand, efforts along the lines of modification of the law 
should be directed toward limitations on privileges of belligerents rather 
than on privileges of neutrals. 

Dr. Francis Wharton, sometime Solicitor for the Department of State, 
narrated in an article prepared in 1886, that he had sent to several distin- 
guished writers on international law, including Dr. Calvo, a copy of a note 
addressed by Secretary of State Bayard in 1885 to Sefior Becerra, Colombian 
Minister at Washington.!’ In that note Mr. Bayard declined to recognize 
international effect of a domestic decree to close ports in possession of insur- 
gents, unless closure was enforced by a blockade, and he discussed the status 
of insurgents, whom he would not, as desired by the Colombian Govern- 
ment, consider as pirates.’2 In a reply received by Dr. Wharton from Dr. 
Calvo, appears the following passage: 

The note of Mr. Bayard of April 24, 1885, is one precedent more in 
favor of the liberal doctrines which are becoming more and more pro- 
nounced regarding the important question of blockade, and the diminu- 
tion of the rights of belligerents in reference to those of neutrals, and 
to the liberty of intercourse and of navigation; and a tribute is due to the 
Government of Washington that it has constantly and faithfully taken 
the side of progress in this respect whenever it has found anopportunity. 


FUNDAMENTAL PRINCIPLES OF AMERICAN PRACTICE AND POLICY 


It may be difficult to follow the legal reasoning used by Secretary of 
State Seward at times during the Civil War. In a communication of Sep- 
tember 10, 1861, to the American Minister at Paris, Mr. Seward said: ‘‘Most 


10 Moore, op. cit., Vol. VI, p. 995. u Albany Law Journal, Feb. 13, 1886, p. 125. 
12 Foreign Relations of the United States, 1885, p. 254. 
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of the wars of modern times—perhaps of all times—have been insurrection- 
ary wars, or ‘internal conflicts.’” He argued emphatically that, if the 
United States should adhere to the Declaration of Paris, principles of that 
instrument should be considered by the Government of France to be ap- 
plicable to our great internal conflict. He asserted that our Government had 
respected those principles. And in an instruction of March 8, 1862, to the 
same diplomatic representative, he contended that an effective blockade of 
Southern ports, a belligerent measure, was maintained. Yet he complained 
strongly ‘of the treatment of the insurgents as lawful belligerents” by mari- 
time Powers.'* However, I hope it may truthfully be said that the policy 
and practice of the United States as interpreted by Dr. Calvo have been rea- 
sonably consistent. It may be possible very sketchily further to indicate 
fundamental principles of American policy, applied to civil conflicts as well 
as to international war. 

Secretary of State Webster, in that strange note which he sent to the 
Austrian Chargé d’ Affaires at Washington in 1850 in relation to the Kossuth 
incident, referred to neutrality as one of the “‘deepest principles and the most 
cherished traditions of the political history of the Union.’’"* Impartiality is 
the cardinal principle of the law of neutrality. Occasionally our Govern- 
ment may have taken an attitude which has somewhat jarred that principle. 
During insurrectionary strife in other lands, there have been occasional lean- 
ings, alternately toward insurgents and toward established authorities. 
However, some old laws, which were designed to enable our Government 
effectively to fulfill our obligations of neutrality and which are frequently 
referred to as neutrality statutes, are still on our statute books substantially 
as originally framed.'* They are applicable to situations created by internal 
conflicts, although doubtless they were enacted primarily with a view to the 
preservation of neutrality in times of international war. 

I have already referred to efforts of our Government to curb the activi- 
ties of war. In my opinion, those efforts had their origin, in part at least, in 
a conviction that their progressive realization would be progress in an ad- 
vancing march, however slow, toward obviously rational objectives in a 
struggle to mold a more decent civilization. In addition to historical events 
to which I have referred, interesting illustrations could be cited, such as the 
labors of Marshall and Pinckney at Paris in their dealings with Talleyrand; 
Jay’s negotiations at London a few years earlier; the informal war with 
France in the early days; the later war with Great Britain; our Government’s 
efforts to expand and clarify principles embodied in the Declaration of Paris; 
Choate’s eloquent arguments at The Hague in 1907 for the extension of im- 
munity even to all private enemy property on the seas except contraband of 


18 Policy of the United States Toward Maritime Commerce in War; Prepared by Carlton 
Savage, Vol. I, pp. 435, 441. 14 Moore, op. cit., Vol. I, p. 225. 

% Act of June 5, 1794, 1 Stat. 381, as extended by subsequent acts; R. 8S. Secs. 5281- 
5291. See codification and amendments, 35 Stat., Pt. 1, 1089. 
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war; codperation of our Government with other governments in attempts to 
formulate rules of substantive law in relation to belligerent rights on the sea 
and to establish a special international tribunal to give application to such 
rules. 

In 1935 Congress passed an act which is frequently referred to as a ‘‘neu- 
trality statute.’® According to my understanding of international law, this 
act has little or nothing to do with rights or obligations derived from the 
legal status of neutrality. Such legislation, of course, involves interesting 
problems of domestic law and policy, international law, and treaty relations. 
Its principal provisions relate to prohibitions on the exportation of arms and 
ammunition from the United States to belligerents. It does not seem unnat- 
ural that the manufacture and sale of the vast quantities of war materials 
that left our country during the World War should create a feeling of horror 
and prompt serious consideration of steps to check such exports. And it may 
be pertinent to recall that law, which our Government in the past has made 
efforts to maintain, differentiates in some respects in the treatment of 
commodities. 

In recent years, I have heard it said frequently and seen it written, in 
the United States, that it is illusory to attempt to make a distinction in 
classes of exports to belligerent countries. War, it is said, is no longer a con- 
test between governments and their armies alone, but between all the people 
of the respective belligerent countries. All commodities, it is urged, 
strengthen a nation at war. There is, of course, truth in that idea. How- 
ever, it seems to me that it is still worth remembering that over a long period 
there has been some effort throughout the world to mitigate the horrors of 
war. To be sure, there is something ironical in the thought of refining 
methods of settling international disputes that make use of battleships, sub- 
marines, machine guns, rifles, bayonets, bombs, tanks, aeroplanes, poisonous 
gases, liquid fire and other instrumentalities to destroy, to maim and to kill. 
But some little progress has been made in alleviating the condition of non- 
combatants, and some elements of earlier savagery have been eliminated 
from warfare. 

It may not be difficult to find faults with classifications of exports. But I 
do not like entirely to repudiate the idea that some rational distinction can be 
made between the shipment of instrumentalities of destruction and death 
and the shipment of food and clothing, which although they are needed and 
used by soldiers, also go to noncombatants, women and children and others. 

Recently we have heard arguments to the effect that the continued 
stand for some past policies of our Government has become not only imprac- 
ticable but also indefensible. 

It has been said that they have been fostered by selfishness and greed. 
I once heard a distinguished speaker suggest that we had grown fat on the 


6 Act of Aug. 31, 1935, Public Res. No. 67, 74th Cong., 49 Stat. 1081; American JouR- 
NAL OF INTERNATIONAL Law, Vol. 30 (1936), Supp., p. 58. 
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miseries of belligerents. If that statement is taken as applicable only to the 
shipment of arms and ammunition, it may suggest serious implications. 
But it is difficult to follow the idea expressed if it is applied to such com- 
modities as food and clothing. Surely women and children and others in 
England who did not starve during the World War, because of enormous 
shipments from the United States, did not feel that this country was growing 
fat on their miseries, even though payment was made for the products sold. 
Miseries, greater than those they suffered, would have come to them had 
they not been able to obtain supplies, and miseries came to noncombatants in 
Germany because we did not ship commodities to them. 

We are told it is fatuous to suppose that in the future belligerents will 
respect rules formulated in the past in relation to the exercise of belligerent 
rights. It is said that account must be taken of changed conditions, of new 
instrumentalities of warfare, of copious fruits of science and invention, such 
as Dr. Fosdick observes, in one of his impressive, published sermons, can be 
used to ‘“‘make death fall from the sky and burst up from the sea and hurtle 
from unseen ambuscades sixty miles away” and to “blast fathers in the 
trenches” while their children are starved at home by blockades. Indeed, it 
is explained, neutrals will be conceded just such privileges as haughty bel- 
ligerents may consider will not interfere too much with the prospects of mili- 
tary successes. Mars and Thor, in their respective jurisdictions, should 
smile approvingly at such visions of future enjoyment of unlimited privileges 
and opportunities abjectly conceded to those engaged in destruction and 
slaughter. 

Perhaps relatively few have observed, to the extent I have, the seem- 
ingly hopeless wreckage of the structure of law consequent on war. I hearda 
distinguished, brilliant orator some time ago speak of principles, which he 
said had been a guiding star over a long pilgrimage. He was referring 
largely to political principles, so that, of course, lights that guided him may 
not have beckoned to others with the luster he beheld. But the figure he 
used was pleasingly impressive. One destitute of any capacity for eloquence 
may venture to suggest that, in an international jungle of conflicting aims 
and distorted principles of law, we can perhaps do little more now than to 
take account of the direction in which we are headed. But we can at least be 
seriously mindful of such a rational purpose and of the gravity of ignoring a 
true goal, however distant. 


The Preswent. The Secretary will read two letters, one from Wil- 
liam W. Bishop, Jr., and the other from J. P. Chamberlain. 

The Secretary. Mr. Bishop, who is on the program for this evening, 
writes to the Secretary of the Society under date of April 26th as follows: 

I greatly regret that the combination of sickness, and of the pressure of work which 


must be done here, apparently will prevent my attending the coming meeting of the 
American Society of International Law, and taking part in the Friday evening discussion. 
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Iam confident, however, that the others on the program for that evening will have enough 
to say so that my contribution will not be missed; but I am sorry to miss the chance to 
attend the meetings and to see various friends who will be there. 


Under the same date the Secretary has received the following letter from 
Professor Joseph P. Chamberlain, who is also on the program to take part 
in the discussion: 


I regret very much having to write you at this late date to tell you that I am unable 
to take part in the discussion for which I am scheduled at the meeting of the Society on 
Friday, April 30. My eyes have been giving me a great deal of trouble for some time, 
and I accepted the Society’s invitation, thinking that the difficulty would clear up and 
that I would be able to prepare for the discussion. This hope, unfortunately, has not 
been realized, and I am therefore forced to forego the interest and pleasure of the meeting. 


Before I resume my place on the other side of you, Mr. Chairman, I would 
like to make the usual announcement which is made at this time, that those 
who are planning to attend the dinner tomorrow evening but who have not 
yet obtained reservations, should do so tonight after the meeting. Tomorrow 
morning we shall have to begin arranging the seating of 150 or 200 people for 
the dinner in this room, and it is desirable for us to know the total number 
as soon as possible. 

The Present. Notwithstanding the two letters which you have just 
heard read from Mr. Bishop and Mr. Chamberlain, we have a Professor of 
International Law from the Fletcher School of Law and Diplomacy who 
will address you—Mr. Padelford. 

Professor NorMAN J. PapetForD. I suppose the purpose of the leaders 
of discussion on the program of the Society is not only to discuss the papers 
which are given, but also to stimulate further discussion. Being the only 
one of the three original leaders of discussion, perhaps one should say of the 
three insurgents on this evening’s program, there is something of a task ahead 
of me in the time allotted. 

There are few branches of international law which have received in the 
last 25 years as little attention as that which relates to the topic under con- 
sideration this evening. This has been true in spite of the frequency with 
which insurrections and civil wars have recurred and in spite of the numerous 
occasions in which the disturbances have been of major political concern or 
have involved the rights and duties of foreign States, as for instance in the 
troubles in China, Mexico, Russia, the break-up of the Austro-Hungarian 
Empire, Nicaragua, Cuba, Morocco, and contemporary Spain, to mention but 
a few of the outstanding situations since, let us say, 1910. 

No serious or extended studies covering the entire field have been made 
since the turn of the century when Wiesse, Rougier, Wilson and the Institute 
of International Law examined the practice of the 19th century, albeit then 
only in an incomplete manner. Much thought and juridical opinion have 
been given to that phase of the matter relating to protection of foreigners in 
distraught areas, and to claims due for the damages sustained by foreign 
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individuals or States in the territory as a result of civil disturbances, by 
Judge Nielsen, Professor Borchard and other members of this Society. But 
even in this portion of the field such great misunderstanding, confusion, and 
dissension prevails that at the meetings of the League of Nations Codifica- 
tion Conference the committee charged with preparing a draft on the subject 
of Responsibility of States for Injuries to Foreigners in Time of Civil War 
deemed it unwise to make any report whatsoever. 

This lack of attention to the relationship of civil war to international 
law may have been attributable in part to the general feeling that insurrec- 
tion and civil war are, as Grotius defined it, only “quasi-public” war, and 
hence largely outside of the scope of international law. It may have been 
due in part to the fact that it has not been fashionable or considered useful 
to study problems of war in time of peace, a fashion fortunately disappearing. 
It may have been due in part to the fact that civil warfare has not been regu- 
lated by conventional agreement but has been governed by national policies 
and usage, as Professor Wilson and Judge Nielsen have already pointed out. 

Whatever may have been the situation in the past, we are face to face in 
the present moment with a civil war of first magnitude impinging at in- 
numerable points upon the law, testing it, and revealing its shortcomings and 
the imperative need of a clarification of it. 

By all of the tests of recognition of belligerency, as set forth by Professor 
Wilson and Judge Nielsen, the rebel group in Spain has been entitled to recog- 
nition of belligerency. It might be added parenthetically that, judging by 
what has been reported in the newspapers, the Madrid Government has recog- 
nized their belligerency. Yet the political policies of the European Powers 
have led them to refuse such recognition, even so late as the present month. 
On the 13th of April Secretary Eden stated in the House of Commons “the 
natural thing to have done when the struggle had reached the large dimen- 
sions of the present war in Spain was to have recognized its belligerent char- 
acter and for those whose maritime interests were involved like ours to grant 
belligerent rights.” 

While there is no question but that the insurgency of the rebels has been 
admitted by both Madrid and the foreign Powers, such admission is not, ac- 
cording to existing law, supposed to give either the parent or the rebels the 
right of interfering with foreign ships on the high seas in the absence of recog- 
nition of belligerency. It is apparent that the Madrid Government estab- 
lished, or at least declared, a blockade and war zone of the territory held by 
rebels on the 9th and 12th of August last, which would seem to constitute not 
only a closure of ports in the sense in which Judge Nielsen has described 
President Lincoln’s action, but their action has been supported, or was at 
least for a while during the fall, by the actual use of armed forces to enforce 
the blockade. The rebels announced in January their intention of blockading 
certain regions held by the loyalist Government. These announced blockades 
were not respected by the foreign Powers. Judge Nielsen has quoted the 
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dispatch of the American Government to its representatives. The dispatches 
and the announcements of the British and French Governments will be found 
in my article on the Spanish situation in the current number of the AMERICAN 
JOURNAL OF INTERNATIONAL Law. 

Yet since January 1, 1937, the warring factions have attempted to stop, 
have stopped and searched, or diverted into Spanish ports from the high seas, 
no less than 37 foreign vessels. Against this supposedly unlawful action, 
that is, unlawful according to the existing understanding of international law, 
only warnings and protests have been made by the great Powers. Norway 
alone thus far has put in a claim based on the illegality of the action. The 
Norwegian ship-owners, supported by their government, have during the past 
two weeks presented a claim for $250,000 to the Spanish rebel group for the 
detention, visit and search of their vessels contrary to international law. 
Since January 1 of the present year foreign warships have been fired upon by 
Spanish warships or by forts on the shores. Protests and apologies have been 
entered and demanded by the great Powers; but no claim has been made, no 
attempt is known to have been made thus far to secure a disavowal of the 
action. In principle the Spanish action is unlawful under international law. 
Since January 1 of the present year four foreign merchant vessels have run 
into and have been damaged or sunk upon the high seas by floating mines. I 
have used the term “high seas” as description of that area outside of the 
three-mile zone. There is a controversy between the Powers and Spain with 
reference to the jurisdiction over the territorial waters between the three-mile 
limit and the six-mile limit. Let me recall that the Spaniards have, from 
early times, claimed jurisdiction out to the six-mile line. Foreign Powers 
have denied that Spain has jurisdiction over that area, and in several cases 
have supported their affirmations that the Spaniards were acting erroneously 
by forceful movements. You may recall the action taken by the German 
Government a propos of the steamship Palos off the northern coast of Spain 
on Christmas Day last. Thus while international law does not authorize 
the extension of hostilities to the high seas against foreigners, the Spaniards 
are actually doing it and few redressive steps are being taken at the present 
time, although of course there is nothing to preclude the presentation of 
claims at a later date. 

While according to usage and the general statements of publicists, the 
international rules for the conduct of warfare on land are supposed to be em- 
ployed when the parent has recognized the belligerency of the rebels, the daily 
events in Spain, as witnessed by the wholesale execution of prisoners, the re- 
fusal to grant quarter, the bombardment and destruction of civilian and 
undefended regions, are grim evidence of the non-application of the Hague 
rules. Taken in conjunction with the events of the Italo-Ethiopian War, as 
so clearly pointed out by Mr. Spencer this afternoon, the conduct of hostili- 
ties in Spain is stark warning of the inefficacy of the old rules and the need of 
thoughtful reconsideration of the rules which can and will be applicable in 
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international and civil warfare. And if the rules which may be evolved for 
international warfare are to be employed in civil warfare, a special inter- 
national covenant to that effect should be sought, binding the States adhering 
to it to adopt those rules in civil wars they may themselves experience, on 
pain of violation of international law. There is no reason why a State if it 
pledges itself to adopt and apply such rules in civil warfare would not honor 
its agreement as much in the case of civil warfare as States have in inter- 
national warfare. Both are acts of self-limitation and both steps in the right 
direction of humanization of the conduct of war. State existence is at stake 
in both forms of warfare and it is to the advantage of all concerned in both 
civil and international warfare that hostilities be carried on as humanely 
as possible. 

Again, according to pre-supposed international law, State aid and inter- 
vention in foreign civil wars were supposed to be extra-legal, although no such 
prohibition held against foreign private aid. Yet foreign government aid 
and intervention on a large scale, and without always being based on the 
plea of self-preservation, occurred in the civil wars in China, Mexico, Russia, 
Nicaragua, and so extensive has become the official and quasi-official partici- 
pation in the present war in Spain—which significantly no Power other than 
Madrid has come out clearly against as ipso facto contrary to international 
law—that a kind of international intervention is now being resorted to on the 
frontiers of Spain and on the high seas in order to preserye a pre-agreed inter- 
national non-intervention. 

All of this indicates the wide latitude still pertaining to international 
policies in connection with civil warfare, and the weakness or inefficacy of the 
19th century international usage relating to civil wars, at least of the magni- 
tude of those already mentioned. It does not seem pertinent to refer further 
to the current events in Spain at this time. 

In opening the discussion of this evening’s papers it must be observed 
that international usage and law relating to insurgency and belligerency have 
developed fundamental conflicts and idiosyncrasies within the general scope 
of international law. International law predicates its existence upon a sys- 
tem of sovereign States mutually accepting certain limitations in their inter- 
national actions, but enjoying well-nigh exclusive jurisdiction over their na- 
tionals, especially within their own domain. According to virtually all 
national law, raising the standard of insurrection and civil warfare is a su- 
premely unlawful action called treason. By existing international law, how- 
ever, insurrection and civil warfare are treated as lawful actions, the law 
going so far in its favoritism of the rebels as to advocate the admission of 
their insurgency and the recognition of their belligerency when they become 
resolutely lawless and violent. 

It is granted that it is not within the scope of international law to brand 
revolution unlawful. To adopt such an axiom would be to turn us back to 
the era of Metternich. Nevertheless, considering the original predication of 
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the law, it should at least grant more favor to the established régime than to 
the insurgents; otherwise it undermines the very system of law and order 
upon which it depends and which it seeks to erect for the international society 
both on land and on the high seas. 

It is suggested, in order the better to preserve the foundations upon which 
international law rests and to attain its objective of a society governed by law 
and order that, first, the system of admission of the fact of insurgency be con- 
tinued. At the moment, international law requires no more than that the 
States making such admission refrain themselves from affording public aid 
and comfort to the insurgents (and indeed even this appears to have been 
weakened since 1910) and use due diligence to prevent the fitting out, or- 
ganizing, or launching of hostile insurgent armed expeditions from their 
jurisdiction. It is suggested that international law should require more 
than this. It should impose the additional obligation, arising automatically 
with the admission of insurgency which should be occasioned by the outbreak 
of armed hostilities, of employing the same degree of diligence in preventing 
any aid, assistance, comfort, or support emanating from the jurisdiction of 
the admitting State in any form or under any guise whatsoever for the mili- 
tary forces of the insurgents. 

Secondly, it is suggested, at least for the purpose of stimulating discus- 
sion, that logic and common sense should dictate that international law de- 
prive insurgents of the legal, moral and practical benefits resulting from the 
19th century system of recognition of belligerency. Under that custom— 
which, by the way, it is hinted grew up largely because the great Powers 
looked upon certain insurgent groups as more desirable than the established 
governments—international law encourages insurgents with the knowledge 
that if they become violent enough the law will place an intercessory hand 
upon the parent State, forbidding its continuing to punish the insurgents as 
traitors guilty of high treason or putting down this municipal affair by any 
means it chooses. The law accords them rights on land and sea equal to those 
possessed by full-fledged States in time of war, and forces foreign recognizors 
into the position of neutrality, thus limiting their own and their subjects’ 
freedom of action. 

International law should declare that the carrying on of hostilities or 
the interference with foreign shipping outside of the three-mile limit is un- 
lawful in time of international peace both on the part of established govern- 
ments and insurgents, and that any such illegal act entitles the foreign party 
affected not only to employ whatever degree and manner of force may be nec- 
essary to stop permanently such interference, but to legal and pecuniary 
compensation for every such infringement. It is not essential that vessels 
violating such a principle be treated as piratical. It is unfortunate that that 
idea ever crept into this matter. The 19th century circumvention of that idea 
by recognition of belligerency is equally unfortunate. It would suffice to 
permit foreign merchantmen to be legally free to evade or resist attempts of 
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visit, search or deviation; to permit foreign warships to intervene, either to 
drive away, as now in Spain, molesting craft, or forcibly to take possession of 
such vessels and either turn them over to the parent government, if they be 
insurgent, or, if they be either parent or insurgent, to take them into foreign 
ports for internment together with their crews for the duration of the strife, 
and, in all events, authorizing and legalizing claims upon the State experi- 
encing civil war after the restoration of order. 

Finally, if it be argued that recognition of belligerency should be re- 
tained, it should at least be regularized through an international convention 
for all States, making clear under what precise conditions the recognition is 
to be accorded, and exactly what and only what implications follow. The 
difficulty is that the act of recognition must remain a political act and, for the 
time being, States are not overly disposed to accept international direction 
of their political acts. At any rate, the principles, rights and prohibitions 
connected with civil war in its relation to international law should in the 
future be embodied in codifications and conventions and not left alone to 
the vagaries of usage and political expediency as in the past. It is essential 
that law be clear, certain, logical, as well as practical. 

The Presipent. Before opening the topic for discussion from the floor 
the Secretary would like to make an announcement. 

The Secretary. Since I made the previous announcement I have been 
asked to state that the American group of The Hague Academy of Interna- 
tional Law is holding its fifth annual luncheon, at 12:30, following the meet- 
ing of the Executive Council, in the room adjoining this one. All former stu- 
dents and professors at The Hague Academy and their friends are cordially 
invited. Although it has not been stated, I think I should add that this has 
been very appropriately arranged as a Dutch treat. 

The Presipent. Is there any discussion from the floor? 

Professor Hrrpert W. Brices. I was extremely interested in the very 
able paper of Mr. Nielsen this evening, and I was particularly interested in 
the implication I drew from it that a status of belligerency might exist with- 
out some recognition of it. I hardly feel I can let that go this evening with- 
out some question being raised. 

As I read the practice of States, no rights in international law flow from 
the mere fact of civil war or revolution or insurrection. None of these con- 
sequences follow until there has been a recognition of belligerency. It seems 
to me for the same reason I would be unwilling to admit: there is such a thing 
as a status of insurgency. Belligerency is a status because certain legal con- 
sequences flow from it. Insurgency is a fact which confers no legal rights in 
the contestants. There certainly stands a long line of dicta to the contrary. 
For example, the judges in the Venezuelan Arbitrations said there were cer- 
tain legal rights which flow from the mere fact of insurrection. They men- 
tioned a right of blockade in the parent State, for example. We also find in 
the statements quoted by Mr. Nielsen this evening the letter to Mr. Wendelin, 
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the Chargé d’Affaires in Madrid last summer. The United States said it was 
unwilling to recognize a state of blockade by the legitimate government unless 
it was effective. We find that statement repeated time and time again in 
official decisions and in notes. 

I have been unable to find, however, any blockade of insurgent-controlled 
ports where there has been a recognition of the right to seize the vessels of 
third States. I think we find the authorities unanimous on the point that 
insurgents, in the absence of the recognition of belligerency, have no right of 
blockade. So far as the right of the parent State to blockade the insurgent 
ports is concerned, we find these dicta. But, as I said, I can find no blockade 
where there were any seizures of vessels of third States. We find several at- 
tempts to seize; but these were always challenged either on the ground that 
there was no recognition of belligerency or on the ground that the blockade 
was ineffective. 

The conclusion I draw is that even the parent State has no legal right, 
in the absence of recognition of belligerency, to seize the vessels of third 
States. In Judge Ralston’s Law and Procedure of International Tribunals 
we find four pages of citations of insurgent blockades—I will put it this way 
—blockades of insurgent-held ports by foreign States. But when you ex- 
amine them you will find in every case this was either based on a treaty right 
or that there had been a recognition of belligerency. 

In the Oriental Navigation Company case to which Mr. Nielsen referred, 
we find there was an attempt by the Mexican Government to close the ports 
in the hands of the insurgents. They tried to do it as a matter of Mexican 
law. There is a certain logic in letting States close insurgent-held ports. 
But third States have not permitted it in practice. From a moral point of 
view it is unthinkable that the rights of trade of third States should interfere 
with the right of the parent government to suppress an insurrection; but the 
practice of States has been to deny this right to close an insurgent-controlled 
port as a right of national sovereignty. In the Navigation Company decision 
we find the majority opinion holding—and it was rather an amazing holding, 
as a matter of fact—that a port in the control of the insurgents is not in the 
control of the insurgents if a federal cruiser cruises in the offing now and 
then. I think Mr. Nielsen’s dissenting opinion on that was much more able 
than the majority opinion. 

What is the objection to a recognition of belligerency? In a recent arti- 
cle Dean Edwin Dickinson, of California, said that it is unfair to require a 
parent government, part of whose territory is in insurrection, to use methods 
of maritime warfare when perhaps that State is not equipped for maritime 
war. But every precedent we find quoted in favor of a status of insurgency 
insists that a blockade must be effective. If your blockade must be effective 
you need your navy anyway. It seems to me that belligerency, which has a 
certain definiteness as a status and certain legal consequences, is much pref- 
erable to an inchoate situation such as insurgency. I deplore, therefore, 
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very much the attempts of our learned friend George Grafton Wilson and 
others to make out of the fact of insurrection a status of insurgency. 

The Presiwent. The Chair will recognize any member who wishes to 
take part in the discussion. 

Professor Puiuie C. Jessup. Professor Padelford said that he wished to 
stimulate discussion. He has stimulated my curiosity by two statements. 
He made the very important statement, I believe, that there have been a con- 
siderable number of instances of conduct on the high seas apparently justify- 
ing protests in international law. That is with reference to the Spanish 
situation. He stated further, I think, that, except for the case of a protest 
by the Norwegian Government, no government had filed any claims; the 
Norwegian Government had filed a claim but no other government had 
done so. 

Unless the source of his information is confidential, I should be very 
grateful if he would tell us where the record of that absence of claims can be 
found. Parenthetically I should like to add that there is no strict statute 
of limitations in international law and that claims may be filed some time 
after the event. 

Secondly, I should be much obliged if he would elaborate his point that 
international law prevents a State from treating as traitors or persons guilty 
of treason those in insurrection against it after their belligerency has been 
recognized. I was not aware that international law so restrained the State 
in the treatment of its nationals, particularly on land, in the course of a civil 
war or rebellion. 

Professor PapELForD. In answer to Professor Jessup’s question, I might 
say that, so far as my information with regard to the presentation of claims is 
concerned, it is based upon existing newspapers, to which Mr. Jessup and all 
have access, not only American, but the leading foreign papers, which I have 
tried to follow very carefully on this whole Spanish situation. So far as I 
have been able to discover from English, American, French and German 
papers, no claims have been presented. However, I might be in error, and I 
will be willing to admit it if Mr. Jessup or any of the rest of you happen to 
know of any such claims. 

With regard to the matter of refraining from treating insurgents as 
traitors after the recognition of belligerency, that principle has been stated 
unanimously by the writers on the subject, that once belligerency has been 
recognized the parent government is expected to treat captured rebels as 
prisoners of war and to apply the rules for the conduct of international war- 
fare to the contest. However, there is no conventional agreement on the 
matter. Therefore, it depends only upon usage and upon the writings of 
publicists and the statements of jurists that the parent is expected to cease 
treating its insurgents as guilty of treason and to regard them as prisoners 
of war. 

The Presiwent. Professor Fenwick, if my memory does not fail me, on 
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such questions as this you have not usually sat silent. Will you be good 
enough to give us the benefit of your present views? 

Professor CHartes G. Fenwick. Under protest, Mr. Chairman. 

The Present. Thank you for that “under protest.” 

Professor Fenwick. I am often struck with the rather light way in 
which we use the term “international law,” and for that reason I liked Pro- 
fessor Wilson’s reference to the fact that we had a good deal of practice, but 
not very much law. By contrast, Professor Padelford seemed to express 
rather a relief that we were getting away now from the law of peace, too 
much it seemed of the law of peace, back to the law of war. Three cheers! 
Whenever this Society can discuss the law of war it always has something 
tangible and concrete, something that you can get into your grip and bite on. 
Then Professor Padelford admitted, half-way through, what utter confusion 
there was! And then he suggested that we needed “thoughtful reconsidera- 
tion of the old rules.” 

As I gathered it, Spain two years ago might have been asked to sign an 
international convention saying that, if a civil war were to break out in Spain, 
she would behave in such and such a way, according to the rules of the con- 
vention. Now, just think of it! With such a war as Spain now has on her 
hands, she is to observe the terms of a convention signed and ratified two years 
ago saying how she would behave! Is there no realism in this world? Are 
they after all dealing with fancies—those who like to come to grips with the 
law of war? 

But I would prefer, Mr. Chairman, to spend a moment to rise above all 
of this confusion, which I myself have helped to create. Have we not reached 
the time in the world when in the name of international law and order the 
nations can get together and determine these problems collectively? You 
never can get a law of insurgency, or the law of belligerency, if each country 
acts in isolation. This thing ought to be done collectively and in concert. 
And in time of a civil war, such as in Spain, all of the nations ought to be in 
conference together—not a handful in London, rivals struggling for balance 
of power. Keep away from “Geneva,” if that place creates a nationality 
complex, but let the body of nations assemble somewhere to look at this 
problem collectively. Recognition should be by collective action. Recog- 
nition of new governments should not be made by individual States; it ought 
to be made by the Community of Nations collectively. 

Is it too much now to go on and rise even higher still, into what may be 
thought to be a rarefied circumambient atmosphere, and suggest that even 
the problem of civil war ought no longer to be beyond the reach of law? In 
the United States we have the fundamental principle of our Constitution, that 
the United States collectively, and plural, guarantee to each State a repub- 
lican form of government; and by that we mean a popular form of govern- 
ment; and all the 48 States together will see that there will be no civil war in 
any one of them. Has not the world reached the point now where we can 
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stop civil war? Are we to stand by and see a civil war become an interna- 
tional war, as this one has certainly become, and still do nothing and see law 
and order go to pieces? 

The war microbe has a wide cruising radius, as one of our columnists 
observed the other day. And when law and order are discarded in one coun- 
try there is a tendency for that condition to go on to another. I think the 
world has reached the point where civil wars should call for collective inter- 
vention of all the nations. We have fundamental principles of law to apply. 
There is no reason why there could not be adequate protection of minorities. 
There is no reason why you could not have a 14th amendment, protection 
of life, liberty and property under due process of law, for all the nations. 
Can we not rise above the consideration of civil war as something isolated, 
belonging to the things that each State settles for itself, and handle it col- 
lectively? 

Mr. Grorce A. Fincu. May I have the privilege of saying a few 
words on the subject that Mr. Fenwick has raised? I do not believe many 
of us will agree with Professor Fenwick that there should be some interna- 
tional authority to suppress civil war. 

Professor Fenwick. Don’t say suppress. 

Mr. Fincu. Or prevent or interfere in civil war. 

Professor Fenwick. Find a solution for it. 

Mr. Fincu. Well, use any expression that you prefer. I think that 
most civil wars in which foreign nations have interfered have been aggra- 
vated by the interference. And I think the instance which we are now 
discussing provides the most forcible demonstration of my statement. I 
believe that if international law, as we understand it now, had been allowed 
to take its course, the civil war in Spain would have been over long ago. 
It has been prolonged and aggravated and reduced to its present state of 
inhuman prosecution—if what we see in the papers is true—by the inter- 
ference of outside nations in the name of collective security. 

In support of that assertion I would like to call attention to what has 
been termed “non-intervention” in Spain by the European Powers, which is 
a perversion of terms. We are prone on this side of the Atlantic to accept 
at face value what our European friends call this and that. If we examine 
what has taken place we will see that what they call “non-intervention” 
has really been intervention. We know that according to the rules of in- 
ternational law, as we understand them on this side, that a recognized gov- 
ernment has the right to purchase from other countries any materials of 
war it needs to maintain its authority. Now, that right has been denied 
the Spanish Government by the European Powers under a so-called non- 
intervention agreement. And to my mind it has been the interposition 
of that futile agreement which has caused Spain to be turned into a miniature 
battlefield for trying out the prelude to the next great war in Europe. 

When the revolution broke out in Spain there was a certain group of 
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European Powers under the leadership of France and Great Britain which 
proposed a non-intervention agreement to the effect that they would pro- 
hibit the exportation to Spain of certain articles of war materials. That 
agreement was objected to by the other group of European Powers, Italy 
and Germany. Why? Because, as their notes indicated, the so-called 
non-intervention agreement did not go far enough by prohibiting things 
which France and Great Britain did not wish to prohibit, namely, the par- 
ticipation in the Spanish armies of the nationals of other countries and the 
raising of loans and the doing of other things which did not constitute the 
formal exportation of war materials to Spain. Notwithstanding their fail- 
ure to agree upon that proposition, they made this so-called non-intervention 
agreement. I hold no brief for either side in Spain because I do not know 
enough about the merits of the controversy; but as the result of the so-called 
non-intervention agreement the recognized Spanish Government, which 
had a right to go out and openly buy war materials, was denied this right 
by certain governments in the hope of making effective this arrangement 
intended to prevent the spread of the Spanish Civil War into a European 
conflict. 

I submit that if it had not been for interference through that attempted 
abortive agreement, and if the Spanish Government had been allowed the 
right to buy war supplies to support its authority, as we understand it had 
a right to do under international law, the situation in Spain would not have 
become nearly so dangerous or nearly so aggravated as it nowis. That tomy 
mind is certainly not a very good example of the effectiveness of collective 
intervention in a civil war. 

Professor Fenwick. May I ask Mr. Finch if he really thought what 
I was arguing for is what has happened? When I was arguing for a larger 
collective handling of this whole problem did he really think I was arguing 
for the clash between Great Britain, France, Germany and Italy, that has 
been going on? 

Mr. Fincu. I did not expect you to admit it. I am simply pointing 
out that the situation in Spain is largely the result of the kind of action you 
are proposing now. 

Professor Fenwick. Of course, if this is to be an illustration of col- 
lective intervention, obviously nobody wants it. I was hoping we could 
rise above this quarrel between two groups and take the thing into con- 
sideration by the whole community of nations; that would be a different 
thing from the conflict between Italy and Germany, on the one side, and 
France and Great Britain on the other. 

Mr. Fincu. The collective non-intervention agreement concerning 
Spain is not confined to those four nations but is participated in by 26 Euro- 
pean nations. 

Mr. Denys P. Myers. It seems to me that Mr. Finch has told only about 
half of the story of this non-intervention committee. So, if I may, I will 
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try to finish it up. It is true, as he said, that last August France and the 
United Kingdom proposed a non-intervention agreement, and Germany and 
Italy raised questions about the permission for individual citizens to go as 
individual participants. Apparently they used that objection to create a 
controversy, and under cover of it to introduce their battalions and aircraft. 

I cannot feel that there is so much of a mess as Mr. Finch has indi- 
cated; for, after all, I notice that Congress does a healthy bit of wrangling, 
and we look at it with a great deal of equanimity, sometimes with impa- 
tience; but we realize that a multiplicity of views and interests are trying 
to make up their minds and to reach a compromise that will be effective 
for all. It seems to me that is what is going on among these States with 
their different interests and ideals. 

A propos of the endeavor of Germany and Italy, my mind runs back to 
the period of a century ago when Spain had another of its chronic revolu- 
tions and when Metternich and the rest of that tribe butted into Spain. I 
submit to you that, as a historic fact, the present interest of other States in 
Spain is on a much higher and a much more constructive level than that of 
a century ago. So I rather feel that, somehow, a little progress has slipped 
into things, even though the situation is not entirely satisfactory. 

What I wanted to speak about particularly is the present situation that 
now exists around Spain. The International Committee for the Application 
of the Agreement regarding Non-Intervention in Spain has set up an Interna- 
tional Board for Non-Intervention in Spain which, as you are aware, started 
to operate on April 20. It is a most interesting system of observation and 
control. I do not know whether it is collective security or collaboration 
or what. It has a good many attributes of a joint military action. But 
there is a very elaborate system of surveillance in operation. There are 
550 international sea observers posted at all of the land ports of entry clear 
around Spain, 130 British observers on the Portuguese land side, and 130 on 
the French border. Sea observers are also stationed at some ten or a dozen 
ports of call off the coast of Spain, at which all shipping intending to call at 
Spanish ports is obligated by their own national authorities to call and pick 
up an observer who accompanies them and certifies to their cargo, and so on, 
when they come to the naval cordon that surrounds Spain at the 10-mile limit. 
That naval cordon is set up by the United Kingdom, France, Germany, Italy 
and the Soviet Union. The Soviet Union insisted upon being counted in; 
but after they were admitted they said they really did not want to send any 
ships, so the other fellows could do the work, but they are parties to the 
naval cordon. 

That in itself is interesting, but there are other features that seem to 
me to be still more interesting. The naval vessels engaged in the cordon 
are flying an international emblem. They did not go out and invent one. 
They took one that was in use by them, the emblem that has been adopted 
under the Convention of 1882 for the North Seas Fisheries Police. That 
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emblem is flown by all the naval vessels engaged in the patrol in addition 
to their national flags, and is an indication that they are engaged in that 
international patrol. 

Still more interesting, because it somehow relates in my mind to the 
question of concerted international action, the expenses are being pooled. 
It was estimated that if the patrol on land and sea continued for a year it 
would cost £834,000, which works out in dollars something like $4,130,000. 
And that fund is contributed to by France, the United Kingdom, Germany, 
Italy and the Soviet Union in equal proportions of 16 per cent; and the other 
20 per cent is to be met by the others. There are 27 States in the committee; 
so it is the other 22 that pay the 20 per cent. 

That cordon, which is in operation, seems to me to be somewhat signifi- 
‘cant. Among other things, it seems to me an attempt, a very weak one, 
perhaps, but still a real effort, to bring international action within the bounds 
of that statement that Dr. Scott quoted from Mr. Root so aptly last night, 
that war—and I think we can include a hostile disturbance of any kind— 
anywhere is the concern of everybody everywhere. This action with 
respect to Spain seems to me to be in response to something of that sort. 
And I submit that the present operations of 810 observers under this Inter- 
national Board for Non-Intervention has a significance rather wider than 
the actual mechanism of the system. 

The Preswent. Is there any further discussion? If not, the Chair 
would like to introduce Mr. Belaunde, of Peru, who is the founder of the 
International Law Society of Peru, with the permission of the audience, to 
say a few words. 

Mr. V. A. Bexraunpe. Mr. Chairman, I feel that I represent an in- 
surrection here. The Latin American countries have the reputation of being 
always belligerent. The only kind of belligerency that I have this evening 
is belligerency against the language. You are going to forgive me this bel- 
ligerency. But I take this opportunity of presenting my congratulations 
and my greetings to this Society, and to pay my homage, in behalf of the 
Peruvian branch, and my country, to the great American, Mr. Elihu Root. 

The point of view of the profession is always biased and limited. My 
profession is the practice of international law as applied to boundary ques- 
tions—a limited field of international law. But I have a hobby: Philosophy. 
I might say that my hobby has always given to me the right point of view, 
to contemplate many aspects of my field, to solve the problems I was unable 
to solve with only the point of view of my profession. 

We are witnessing at this moment a tremendous crisis in international 
law. Why is that? The juridical technique, in my opinion—and it is the 
opinion of great internationalists—has reached a high degree. Powerful 
brains are every day making more accurate, more perfect, the juridical tech- 
nique. But the life of the law, the law of what we call in Spanish “el derecho,” 
depends not only upon the intellectual improvement of the juridical tech- 
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nique. There are two other factors. One is the solid foundation of politi- 
cal reality; another is the moral progress or development of the ethical 
consciousness of mankind. That is my conviction. The great improvement 
in the technique of international law presents a contrast with the intellectual 
chaos about its ethical basis and the political situation of the world. There 
is a wonderful juridical technique built up by our internationalists; but 
how is it going to work in a world in which the moral atmosphere is perverted; 
a world in which the political situation is so unsettled? Since the 18th cen- 
tury there has been a tremendous crisis about political philosophy and moral 
philosophy. It is not possible to have international law without moral con- 
sciousness, without an ethical factor. This is the opinion of the great philos- 
opher, the opinion of Professor Dewey. We want a new ethos upon which to 
base international relations. 

Besides this terrible crisis in the philosophical foundations of interna- 
tional law, we have, perhaps as the result—because life reflects always the 
condition of the mind—a serious political] situation. International law to be 
effective demands three things: We want ethical progress, faith in the moral 
values. International law demands, as some would say, agreement among 
all the Powers, at least a great majority of the Powers of the world. The 
realistic foundation of international law is harmony of the policies of the 
great nations. What is it that we have with us today? This harmony has 
been broken. 

As a practical matter, we have three parties in the world today. We 
have the parties representing the Communistic conception of life; the Anglo- 
Saxon group, which believes it is possible to save democracy; and the third 
group represents authoritarian government. 

The juridical technique is wonderful. It could not be more perfect. 
We ought to restore the philosophical foundations of international law. That 
means faith as to the moral values and the ethical conception of international 
law. And we should have harmony among the leading countries of the 
world. Whether it will be possible I do not know. 

The Present. Thank you, Mr. Belaunde. 

Is there anyone else who desires to speak? 

Mr. Nretsen. I think it was suggested that I was wrong in my idea that 
I expressed as to the effect of according recognition. I am sure I said that 
there was eminent authority contrary to my view. And, of course, there is. 
In order to be justified under the law of nations recognition must be based 
upon a state of facts, facts which I roughly indicated. And if those facts do 
not exist, then recognition is not justified. It therefore seems to me to be 
very odd that the facts should not be controlling as to rights, rather than some 
policy of governments. The point I discussed has interesting ramifications. 

To take a concrete illustration: certainly we had a state of belligerency 
in the South when the Southern States seceded. And they conducted warfare 
according to civilized methods. To my mind both sides have the right to 
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exercise belligerent rights, and they also should have the benefits of inter- 
national law. Will anyone suggest that Norway or Denmark or France, by 
withholding recognition, could have had privileges for its ships, so that they 
would not have had to respect a blockade in the ’sixties? That is the point 
I had in mind. And if you are governed solely by policies, Heaven help us 
as to legal rights derived from policies such as we have heard described this 
evening rather than from a state of facts to which the applicable law is ap- 
plied! 

When Professor Jessup spoke, I have no doubt he felt certain about the 
answer to his own question. And we can find the answer which I think he 
had in mind. Yet I should like to think something a little better about 
international law than what that answer suggests. When we had the condi- 
tion that we had in 1861, the authorities of the Confederacy had rights, cer- 
tainly. And they also had obligations. But we should not forget their 
rights. I wonder whether international law is not decent enough, so to speak, 
so that one might say that after they obtained that status it should not be 
proper to slaughter their prisoners or to execute their leaders as traitors. 
I think one would not have to reason with a very strained reason to say that 
the law is beneficent enough; so that it would preclude such executions, and 
that the leaders of an insurgent movement would not be treated as traitors. 

And I might just mention one other matter that Mr. Finch suggested. 
He said it is proper for a government to help the insurgents (sic). I wonder 
whether it is proper for a government to help insurgents (sic) when they 
have obtained the status of belligerency. Again I should like to feel that 
the law is broad enough and beneficent enough, so that it would establish a 
real status of neutrality where you have a status of belligerency. For ex- 
ample, could one say, when you have either an express or implied recognition 
of belligerency, as in May, 1861, through a declaration of neutrality, so-called, 
by Great Britain, that after Great Britain had declared its neutrality it 
could properly assist the Federal Government by selling us supplies? It is the 
situation as to the facts which governs. If that was a real declaration of 
neutrality, as it no doubt was, why would Great Britain not be precluded 
from taking sides? As a matter of fact, it seems to me that our own tradi- 
tional policy has been based on that idea, although we may talk a little 
loosely at times in our foreign office. But has not our own traditional policy 
been to consider that we had a question of neutrality to deal with, especially 
when insurgents established the so-called status of belligerency? 

Mr. Fincw. Mr. Chairman, I think Mr. Nielsen must be referring to 
some other speaker, because it was far from my intention to suggest that in- 
surgents have any right to outside assistance. I meant directly the con- 
trary, that it was the recognized government which has the right to procure 
assistance outside. 

Mr. Nretsen. I am sorry if I misspoke and said insurgents instead 
of parent government. I was suggesting that foreign governments should 
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not help established governments if insurgents have a status of belligerency. 
I was illustrating the ramifications of the point concerning which I thrust out 
a thought. 

Mr. Fincu. I was not speaking of belligerency; I was speaking of the 
recognized government suppressing insurgency. 

The Presiwent. Is there anyone else who wishes to discuss the subject? 
If not, the Chair will declare the meeting of the evening closed. 

(Whereupon, at 10:30 o’clock p.m. an adjournment was taken until 
10 o’clock a.m., May 1, 1937.) 








FIFTH SESSION 
Saturday, May 1, 1937, 10 o’clock a.m. 


The meeting was called to order by President James Brown Scort at 
10 o’cloek a.m. 

The Presipent. Is there any desire on the part of the members to 
continue the discussion of any of the topics on the program of the last two 
days? 

Miss Bessie C. Ranpoutpx. There is one point that was touched upon, 
Mr. Chairman, in Dr. Jessup’s paper yesterday, having to do with some of 
the difficulties that we may encounter under any neutrality law. We know, 
of course, that purely municipal laws passed by the Congress of the United 
States have no international force; they are not binding internationally. 
And the object of the neutrality laws of the United States, or one main ob- 
ject, is to keep cases from arising, to keep American citizens from carrying on 
trade, and so on, which might cause us to run afoul of the international law of 
neutrality. The object of it is to keep us out of war in that way. A very 
practical political question arises as to the difficulty of administering our 
purely municipal laws at home so as to show no favoritism, for while no 
foreign State at war has a right to complain that our citizens are breaking 
our own American laws, still if we do not administer them with an even hand 
as between belligerents, or if there is neglect of our administration, it may 
cause international ill will. If Dr. Jessup is here, or anyone else who was 
struck with that point, I should like to hear just one further word on the 
subject, for there will be difficulty in achieving even-handed, good adminis- 
tration of a purely American law when it comes to the shipment of munitions 
or other things of that sort. 

Professor Pattie C. Jessup. I agree entirely with Miss Randolph’s 
point. I think it merely illustrates one of the great fallacies in the present 
type of proceeding in drafting neutrality legislation. No real study has been 
made of many of the problems which are bound to arise. Miss Randolph’s 
particular difficulty, I think, lies in the field of administration of our customs 
laws. Some bills have been introduced with a view to providing penalties 
which would make the evasion of the laws more difficult. They have not 
been passed, so farasI know. There has been no real study of the adminis- 
tration of our customs system to see whether the powers of the customs 
officers are adequate for the enforcement of our laws with these new duties 
which will be imposed in connection with neutrality. 

It is the same sort of thing that was encountered in the 1936 bills when 
the Administration bill introduced by Mr. McReynolds suggested the limit- 
ing of exports to a quota basis. It was immediately objected that that was 
very difficult to administer. And no one on behalf of the Administration 
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was prepared to suggest anything in regard to the administration of a quota. 
In other words, there had been no thorough study of that problem. There 
are precedents which could be examined, plans could be drawn up; it could 
be determined with some degree of accuracy whether a quota plan could be 
administered. But that study has not been made. 

When you get into the field of international law proper, time and time 
again we have had suggestions in the bills that we reaffirm our rights as of 
August 1, 1914. But there is nobody except Professor Borchard who knows 
precisely what the law was on that date. We now have in the bills, for ex- 
ample, references to armed merchantmen in connection with the use of 
American waters. That would seem to assume that we have reached a de- 
cision on a very controversial point in the World War, namely, as to the 
status of armed merchantmen. I am inclined to doubt whether a study of 
that problem has been made and whether there has been a deliberate deter- 
mination to take a certain point of view. I think it is more or less haphaz- 
ard. Various people have suggested that we ought to regulate armed mer- 
chantmen. Mr. Warren has suggestedit. Ithinkitisagoodidea. I agree 
with him. But I do not think this legislative regulation is the result of care- 
ful, deliberate thought. I do not think there has been careful thought as to 
our right to regulate armed merchantmen, yet under the law, the President 
could now exclude them entirely. Have we a right under international law 
to make a distinction between submarine commercial vessels and surface 
commercial vessels? I doubt whether the provision in the law on that sub- 
ject is the result of careful examination and study of that question with a 
reasoned determination of our rights. 

One could go on endlessly exploring the things which have been thrown 
into the bill in a haphazard way and which have not been carefully worked 
out. So it is my conviction that if we get involved in a war in which we are 
neutral and have to apply the present bill, we will find ourselves confronted 
with endless difficulties regarding which we will not be prepared to supply 
any answers. 

Mr. Artuur K. Kuun. I have great respect for the learning and the 
statements made by the previous speaker. We certainly must study the 
question of neutrality lawsfurther. But I do not think that goes far enough. 
We are now getting into a position where we have an enormous amount of 
legislation on the statute books giving great powers to various departments 
of the Government. Some will say we are fast getting to be a bureaucratic 
government. But I do not intend to discuss that question this morning. 

The thought that occurs to me is that with all this legislation giving 
great powers to administrative authorities in this country, we still have a 
lack of administrative courts adequate to decide questions that cannot and 
should not be decided offhand by a Chief Clerk or Commissioner or some 
such official in any of our Departments. They should be handled more or 
less in a judicial way. There might be some opposition to that by saying 
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that courts do not operate rapidly and it is hard to get decisions at the mo- 
ment from administrative courts. However that may be, the mere existence 
of administrative courts concerning acts of administrative officers makes for 
even-handed action on their part. And that I understand was the point 
raised by Miss Randolph. 

If we are to act even-handedly on questions of neutrality, we have to 
have a Board acting in a judicial capacity to determine whether a shipment is 
proper or improper, whether it violates the statute or does not violate the 
statute. And only in that way will you ever be able to judge with discern- 
ment and satisfy the belligerents or contending parties that you are acting 
with a degree of judicial and fair determination. 

Admiral Witu1am L. RopGgers. Mr. Chairman, in regard to Miss 
Randolph’s point of impartiality, in our execution of our neutrality laws, I 
do not think we are altogether in a position of freedom in that respect, that 
is, economic freedom. Except with regard to Canada on one side and Mex- 
ico on the other, our trade relations are maritime. The maritime trade of 
the world is very largely in the hands of Great Britain. She has a controlling 
share init. And our imports and exports depend very largely upon what she 
lets us do. 

When the World War broke out, England, Germany and France all 
withdrew their vessels from American service for their own exclusive use 
either as merchantmen or as men-of-war. The result was that our wharves 
filled up with freight, with which nothing could be done. You will recall 
that there was a moratorium of our banks, the same as there was abroad. 
And after a little while we came to some economic terms with Great Britain. 
We were supplied with a certain amount of shipping, and we changed our 
business in order to preserve our external commerce. We changed our line 
of business in order that England and the Allies might be supplied. That is, 
in the entire absence of a merchant service of our own, we could not control 
our trade and we were practically bound from the first day of the war— 
although we called ourselves neutral—to the Allies of Great Britain because 
she controlled the merchant service of the world and we could do nothing 
that was not her will. 

Mr. Puitiep MarsHALL Brown. I would like to ask Admiral Rodgers 
a question, and that is, if this bill passed the other day does not insure in the 
future that England will continue to have that control? 

Admiral Ropcers. I do not know what the purpose was, but I think 
very probably it will so result. She is taking up a kindred subject in limiting 
naval armaments to nominal parity, and parity has been granted, so far as it 
appears in the treaty. But what England has done by the treaty is, with her 
very superior merchant fleet, to arrange that she is able to draw as many 
ships from the merchant fleet as she wants for warships in order to control all 
trade of the belligerent, wherever she pleases. And in consequence of her 
enormous strength of merchant service, she can greatly augment her naval 
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service for the purpose of trade control, and so our nominal treaty parity is 
not real. 

Mr. Brown. I would like to call the attention of the Admiral to the 
heading of Section 6, “American Vessels Prohibited from Carrying Arms to 
Belligerent States.” 

The Presipent. Is Admiral Rodgers going to reply to the question? 

Admiral Ropegrrs. I did not understand it was a question. 

Mr. Brown. I was merely calling attention to the heading of that 
section as implying that our American ships in the future in a war are to turn 
over all of that trade to England. Is that right? 

Admiral Roperrs. I believe it is so. 

Professor Epwin Borcuarp. Of course, in my opinion, this bill is very 
unfortunate. But it goes back to a major premise that I think needs to be 
challenged, namely, the major premise that we were neutral during the 
European War; that neutrality got us into the war; and that, therefore, we 
must now have some very drastic and fanciful new measures that nobody 
ever dreamed of before. 

The trouble with the major premise is that it is wrong; we were not 
neutral during the war. The Administration had no intention of being 
neutral, certainly after February, 1915, and I fear it dragged our unwilling 
people into the war. That record is now so clear as to be irrefutable. That 
will be a hard dose for some American citizens to swallow, I believe; but they 
can read the record now out of the mouths of those who made it. And we 
just have to accept it as a part of our mistaken policy. 

On the armed merchant question, we took the position that armed bel- 
ligerent merchantmen were peaceful vessels and could not be attacked. 
On January 18, 1916, Mr. Lansing saw the error of that position. He tried 
to get away from it, but by that time the vested interests in his error had 
grown so great that he was not permitted to withdraw from it. So we went 
back to the error and stuck to it to the fatal end. 

We undertook to defend British ships from attack by German warships 
because they had on board American citizens. It is elementary that those 
on board a belligerent ship take the risk of their location. It was a British 
job to defend British ships, not an American job. The only legal ground on 
which we had to stand, was the sinking of American ships. The only lives 
lost on American ships down to February 3, 1917, when diplomatic relations 
were severed, were three persons on the steamer Gulflight, which was not 
sunk but injured. She had been under a British convoy. And here is how 
the three lives were lost. The captain died the next morning of heart disease 
while the ship was being towed in, and two sailors jumped overboard in panic 
and were drowned. That is the American legal case. 

There was no necessity for our people being neutral “in thought.” 
What authority is there for having to be neutral “in thought’’? 

The PresipENT. President Wilson. 
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Professor BorcHarp. Yes, I know. But before that who had ever 
made such a statement? I never heard of any such suggestion in all history. 
That is not neutrality. The people have to be neutral in action. And the 
Administration must be excessively careful that its thoughts are, if not neu- 
tral, at least unbiased, and that its unneutral thoughts are not reflected in 
policy or practice. 

But on August 30, twelve days after August 18 when his injunction on 
neutral thoughts was issued, Mr. Wilson is recorded by Colonel House as 
having said ‘that if Germany won, it would change the course of our civiliza- 
tion and make the United States a military nation.”” He might have said, if 
anybody won. No, I’m afraid the Administration can not be credited with 
genuine neutrality, and that explains our involvement and the peace treaties. 
And all we can look forward to is another great war. That is the present 
prospect. It’s a sorry mess. 

This present “neutrality” legislation, while hardly satisfactory to any- 
body, is, nevertheless, a repudiation of almost everything we had done from 
1914t0 1917. Itis an admission that what was then done was wrong and we 
do not want to go on again in thesame way. I doubt whether legislation can 
do the trick. Neutrality depends upon much more than legislation. But it 
is an indication that Congress, at least, does not want the Administration to 
make certain types of mistakes that were made before. So far, so good. 
But it can not oblige the Administration to exercise genuine neutrality. 

When a high official of this Government said the other day that “Some 
nations are arming for offense and others are arming for defense,”’ we are on 
a dangerous track once more. It is an indication of unneutrality before the 
war starts. And itis unsound. We know exactly who the bad boys are to 
be on the next occasion, and we may bring out our cudgels against them. I 
think that is the road to destruction. It displays a lack of philosophical 
insight as to why these things happen, as to the weaknesses and passions of 
men, as to what was created in 1919. We are not in any situation today 
that was not pretty nearly predictable after what happened in 1919. 

I see very sympathetically the internationalist point of view. But 
naturally I regret that the peace movement has identified ‘‘codperation”’ 
with “coercion.”’ Coercion among nations is the direct enemy of peace. 
Professor Fenwick, riding high on the winds of idealism, told us yesterday 
that we ought to intervene to stop civil wars. With deference, I fear his 
head is so far in the clouds that his feet are off the ground. I respect the 
idealism that is in the man; but somehow you can not respect the practical 
judgment that would carry that kind of idealism into effect. There are no 
practical bases upon which to take hold. One of the most striking evidences 
of that is the fact that Lord Cecil’s 11,000,000 people in Great Britain in 1935 
thought they were voting for peace. But the poor fellows in supporting 
sanctions were voting for war and did not know the difference. Look what 
they did to the British Empire and the League of Nations. They denounced 




















175 


Sir Samuel Hoare and compelled continuance of the Ethiopian war, losing 
an immense number of additional lives, and resulting in the humiliation of 
Great Britain, in the humiliation of the League of Nations, and in the col- 
lapse of whatever confidence there might still have been in that system of 
“enforcing peace.” 

That is how our peace movement today is operating, on idealistic phrases 
which crumble when analyzed and which when executed result in destruc- 
tion. What kind of a movement is that? The question is asked: How 
impractical do you have to be to be called an idealist? I wish the people in 
our movement would take off their smoked glasses and see the patient as he 
really is and looks. I think they would do more good for themselves and for 
the world if they did not pursue fantastic methods. 

Mr. Nielsen last night made one statement to which I would like to 
address myself. He did, I think, criticize the recent suggestion that there 
was now no distinction between combatants and noncombatants, that all the 
people of the nation are at war. But I think he added that there is some- 
thing in that. I do not believe there is anything in it, any more than there 
was three hundred years ago. There were farmers then, and women and 
children; they were not combatants. They are more easily killed now; that 
is true. But they can not kill any more than they did before. That is a 
mark of a combatant—one who can kill and, therefore, obviously, be killed. 

If you break down the legal distinction between combatants and non- 
combatants, I think you are taking a quick road to general ruin. You will 
have nothing to build upon after the orgy of destruction is over. But it is 
one of the prime purposes of international law to keep the thread of civiliza- 
tion going. The writers of the 18th and 19th centuries who helped to build 
the legal system had some pretty fair conceptions as to the history of the past 
and what was necessary to keep the human race going. I often think that 
sense of balance and perspective has largely disappeared. The statesmen 
could not have reached such conclusions as they did in 1919 if it had not at 
least been greatly weakened. Perhaps they were caught in the hysteria of 
their own propaganda. But they were not creating a world that could go 
on peacefully for very long. 

This distinction between combatants and noncombatants lies at the 
very base of all maritime law. It is at the base of a large part of land law. 
If you eliminate it, you open the door wide to every kind of belligerent 
excess, and your condition after the war is over might be worse than at any 
other time. That is anarchy, sheer anarchy. And it is not true in practice. 
No nation can pursue it. Fortunately the nations are not quite so unwise 
as some theoretical advocates would like. Even our friend Grotius made 
an unfortunate contribution when he suggested a possible distinction be- 
tween a just and an unjust war. But St. Thomas Aquinas advanced that 
merely as a theory. He and others doubted whether it would work in 
practice, because of the difficulty of judging such moral questions. And 
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Vattel, in the 18th century, showed how utterly impossible such a conception 
would be, how dangerous to make such a decision at the beginning of a war. 
Yet much of this modern theory of sanctions under the Covenant is based 
upon the theory of the “just war’ as if it were afact. It was never a fact. 
It was always discredited in practice. And the theorists after Grotius ex- 
ploded it even as a matter of theory. Yet it is now revived as a great 
operative principle under which the world should be governed; and the 
authority of Grotius is invoked without regard to what happened in the 
intervening period. I do not think scientific men should do that. The 
Chairman of the Foreign Relations Committee of the Senate the other day 
pooh-poohed international law. However unjustified, I think that is a 
natural consequence of some of the things that have been done in the last 
twenty years. 

Mr. Puitrp MarsHatt Brown. I agree in large measure with Mr. 
Borchard’s views concerning the Neutrality Act. But I refuse to swallow 
the dose which he said the American people must swallow. I hope he is 
not trying to imply having recourse to the method employed in Italy in 
respect to giving doses. 

I am unable to accept my friend’s explanation of the reason why we 
went to war. I am entirely unable to accept it. I am unwilling to believe 
that a majority of the American people who are thoughtful could accept 
any such explanation. I have read, as many of you have, I hope, with 
great respect that little book by Mr. Baker stating why we went to war. 
It is very reasonable, on an elevated tone, and it seems to me unanswerable. 
However, I have risen only to make a personal objection to accepting this 
large dose that our friend has suggested. I shall merely summarize my 
position by saying that I would never desire by implication at this date to 
defend the German position. I certainly would hope that the American 
people today would never care to go back on the position that they took at 
the time when Germany issued that ultimatum, indicating the limits within 
which our vessels could sail the high seas. If we had accepted that humilia- 
tion at that time, if we had been content to remain at home and go only 
where the German Government would permit us to go, we would have lost 
our right to exist as an independent nation, in my opinion. Therefore, it is 
with deep regret—and I must say with amazement—that I heard my col- 
league today advance an argument of this sort. 

May I say one word with regard to this extraordinary subject of 
neutrality? I have sat here, I hope with reasonable patience, during the 
discussions. Every year we gather together for the solemn rite of interring 
neutrality and then every spring there is a resurrection. But the curious 
thing to me about it is that what we have been discussing is not inter- 
national law. Miss Randolph has just called our attention to that. We 
have been discussing municipal legislation. We have been discussing the 
American idea of what we should do in a future war. If you wish, we have 

















177 


been discussing a policy. We have not been discussing law. We have not 
been discussing the rules of international law. Bless me, no! What 
bothers me most is that we really have not been discussing neutrality laws 
from the municipal point of view. What we have been discussing is whether 
or not we can keep out of a future war. 

But behind that I think most of us discern still another purpose. I 
will not say an ulterior purpose, because in the minds of many it is an 
admirable purpose. In my own mind, it is still a very dangerous purpose, 
namely, to reserve the right in a future war to intervene and still remain 
neutral. The most astounding purpose, from my point of view, of that 
whole bill is to alter the list of articles which will be permitted to be exported 
after the war has begun. Any student of international law knows the effect 
of such a policy as that. The result to me is that you will immediately 
become unneutral when you begin to change your list. And the purpose 
is quite clear. It has come from our experience in the Italo-Ethiopian 
war. It is the desire, in a disguised way, to apply a sanction. And when 
we are told at the same time that it is to apply equally to both sides, I reply 
that that is no honest answer. 

I recall the war between Japan and Russia. Admiral Rodgers will 
undoubtedly recall the facts in that case—when the French Government 
proclaimed equality of treatment to the ships of both belligerents in French 
ports—a magnificent gesture, if you wish—equality of treatment. But 
you and I, who watched the course of that war, knew exactly what the 
implication was. It was France’s service to Russia at that time as their 
virtual ally. The purpose was to aid the fleet of Rojdestvensky in going 
around the word to fight Japan. 

But now we have committed ourselves to this policy in a future war of 
intervention in a conflict, of changing the list so that it may affect, let us 
say, an unjust aggressor so that he can not get the supplies that he wants. 
The innocent victim perhaps may not be affected at all by an alteration 
of the list. While I see the idealism behind a lot of this, I also see the 
danger. 

And in closing, may I say I dislike legislation by indirection anyway, 
to try to accomplish a purpose by subterfuge. If we, the American people, 
really honestly desire to adopt a policy of proceeding against an unjust 
aggressor in a future war, let us say so. Let’s join with Europe, if we want 
to, in such a policy in the future where we will openly go to the aid of a 
nation that has been unjustly attacked. Let us be frank in such a policy. 
But, if we are unwilling to do that, if we are unwilling to take sides, my plea 
is let us not resort to any such indirect devious device of such a doubtful 
nature from every point of view, as this recent neutrality legislation. 

In closing, permit me to pay my compliments to the most distinguished 
member of our Society, Senator Thomas, because I know how much he has 
at heart all of this legislation. I am sure he will recognize in what I have 
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said that I have only tried to do my duty as a conscientious student and, I 
hope, as a good citizen. 

Professor James W. Garner. I dislike very much to disagree with 
my very dear friend, Professor Brown, because I have so much respect for 
his learning and judgment. But when he stands here and tells us that a 
neutral government can not alter its list of permissible or prohibited exports 
to belligerents during the course of a war, I can not follow him. As every- 
one knows, every belligerent during the World War constantly changed its 
contraband lists. If a belligerent can do that, do you mean to tell me that 
a neutral can not alter its list of prohibited exports from time to time as 
conditions may require? There may be, and usually are during the course 
of the war, new inventions of instrumentalities of destruction the exporta- 
tion of which a neutral may have to forbid in order to preserve its neu- 
trality. 

I so seldom find myself in agreement with Mr. Borchard that when I 
do find my ideas coinciding with his, I think it is almost important enough 
to make public proclamation of it. I am reminded of a story, which 
probably all of you have heard, of the death of a man in a certain town. He 
was reputed to have been the meanest man the town had ever known. The 
local minister who preached his funeral said everything and perhaps more 
than his conscience permitted about the man’s virtues. Thereupon he 
turned to the mourners and asked if anyone wished to say anything further 
about the deceased. A man rose in the rear of the audience and with a sad 
look on his face said, ‘“‘Friends, I think I can say this much about Brother 
Jimmy, namely, that he was not as bad all of the time as he was some of 
the time.” So I think that probably explains my feeling with regard to 
the views of Mr. Borchard. I think I agree with him in his general evalua- 
tion of the so-called Neutrality Act that was passed the other day. I think 
it has some merits, and I venture to say that one of them is the discretionary 
features which it contains. But as a neutrality measure, I think it is a very 
poor excuse and does little more than scratch the surface. There is very 
little neutrality in it. It is really a bill to isolate or insulate the United 
States when war breaks out in other countries. It is wholly incomplete. 

I think there ought to be a provision in the Act regarding the unneutral 
use of radio, a provision which would forbid belligerent warships from 
coming into our ports and obtaining supplies without limit and making 
repairs of injuries received in battle at sea. I would-even like to see a 
provision in the Act which forbade absolutely belligerent warships from 
entering our ports at all except, of course, in time of distress. 

There are other provisions that I think would promote the neutrality 
of the United States, which are conspicuously absent from that bill. I 
think, as Mr. Brown does, that we ought to make a distinction between a 
belligerent who is a treaty-breaker and who violates his international 
obligations, and the innocent victim of that aggression—the belligerent who 
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conscientiously endeavors to perform his treaty obligations and his obliga- 
tions under customary international law. 

This Act which was passed the other day makes a distinction between 
European and Latin American belligerents; under that Act, if Venezuela 
commits an aggression against Great Britain—and Venezuela has been 
accused in the past of committing aggressions—under that Act it will be 
the duty of the United States to put an embargo upon the exportation of 
arms and munitions to Great Britain and permit them to go to Venezuela, 
the aggressor. Now, ladies and gentlemen, that sort of policy will not 
promote the peace and the security of the United States. Rather it will 
have the opposite effect, because, if I understand international law, the 
action of the United States in not permitting them to go to Great Britain, 
but allowing them to go to Venezuela, would be a just cause of war between 
the United States and Great Britain. 

We have said that we will never recognize the validity of Japan’s and 
Italy’s title to the plunder which they have taken from China and from 
Ethiopia. Yet this Neutrality Act says in substance to them that if they 
do it again in the future, the United States will treat them exactly as it 
treats their innocent victims. As a red-blooded American citizen, I felt 
humiliated at the action of the United States in furnishing oil, tractors and 
scrap iron and scrap steel and other essential war materials to Italy during 
her late war with Ethiopia, and at the spectacle of a saber-rattling treaty- 
breaking dictator publicly expressing his thanks to the President and to the 
Congress of the United States for their generous treatment of him during 
his war with Ethiopia. 

In my humble view, the Neutrality Act which we have just passed— 
with certain good features, I am quite ready to admit—is an Act which 
embodies a policy of scuttle and run to the storm cellar on the part of the 
United States. I can not see how it is going to promote the peace and 
security of the United States. And certainly it will do nothing whatever 
to prevent the outbreak of war in the future in Europe. After all, ladies 
and gentlemen, that is the only effective way by which the United States 
can keep out of a European war, that is, by preventing the war from 
coming. When it once comes, no embargo, no cash and carry scheme is 
going to furnish any guarantee that the United States will be able to remain 
aloof. 

I repeat what I said earlier, that it is not really a neutrality measure. 
Take the cash and carry scheme; everybody knows that Great Britain is 
the only country in Europe that would be able to pay cash in gold for sup- 
plies obtained in the United States and take them away. In a war between 
any one of the European dictators, Great Britain would be the only bene- 
ficiary of this cash and carry scheme. I am not complaining that it will 
work out this way. In a war between Great Britain and any one of the 
dictators, I should rejoice to see it operate exactly this way. But I have 
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no illusions about its being a neutrality measure. It is anything but neu- 
trality in its operation. 

Professor BENJAMIN H. WiuuiaMs. There is one provision in the Neu- 
trality Act that I would like to support, and that is the feature which gives 
the President the right to control the travel of Americans upon belligerent 
ships. In the discussion here the question has come up as to whether we 
were wise in going into the World War to avenge wrongs done to Americans 
sailing on British ships. It seems to me that we had no business to get into 
the World War to protect British shipping. I was in the military service, 
as many here were, and I recall their bringing into camp conscripts who did 
not want to come into the service. They were inducted and sent overseas 
because, we are told, certain American citizens must be protected in the 
right to go cruising about the war zone on British ships, many of these 
citizens traveling in connection with contracts for their own personal profit. 
If this is the reason for our entry into the war, I think we committed an 
injustice against these boys, many of whom are still over in France. 

I am very glad to see Professor Borchard bring out the fact that the 
offenses committed by the Germans were for the most part not against 
American ships but against foreign ships. I wonder if members in the 
audience, who are very scholarly, could mention several ships, that is, 
several American ships which were sunk and upon which Americans were 
sailing who were drowned. I doubt it. I think that the discussion has in 
this respect brought out a clear argument for at least one feature of the 
Neutrality Act. I do not claim, of course, that the Act will cover all 
situations. 

On the other hand, I would like to take some issue with Professor 
Borchard, who pictures Professor Fenwick as flying through the ozone and 
away from the facts. I have not read Professor Borchard’s recent book; 
but I am going to do it as soon as I can. I do not suppose anyone could 
claim to be entirely educated on this subject until he has read it. But if he 
has the idea that our being in or out of the war depends upon certain tech- 
nical points about the law of neutrality, I am not sure but that he is flying 
as far from the ground as he pictures Professor Fenwick. 

The influences bearing upon the subject are larger than legal tech- 
nicalities. One great psychological change might make the situation a little 
more hopeful in the next war. At the beginning of the last war, we were a 
debtor nation and thought that we could be paid for-our goods. And, of 
course, we could, up to a certain point, certainly up to the extent of our 
indebtedness to the Allies and somewhat more. The next time this situa- 
tion presents itself, we will have very grave doubts about being paid for 
anything. We will assume probably that any shipment of goods to Europe 
might just as well be sent out and dropped overboard, so far as any payment 
is concerned. Possibly that change of mind may help somewhat in bol- 
stering up our neutrality policy. 
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Professor HERBERT WriGcHt. Professor Borchard mentioned the fact 
that we were not neutral during the last war. I would like to call attention 
to a very able paper given by Dr. Stanley K. Hornbeck in Philadelphia two 
weeks ago, in which he reached the opposite conclusion. I thought that 
might contribute to the discussion. 

Mr. Greorce A. Fincu. I wish to say a few words on that subject too. 
Like Mr. Brown, I can not accept the dose that Professor Borchard would 
have us swallow in order to have the benefit of what he might consider the 
medicinal part of his pill. When Professor Borchard, and other members 
who think the way he does, criticize the neutrality of the United States 
during the World War they are really opening themselves, as Professor 
Williams says, to the same kind of criticism they make of Professor Fen- 
wick’s views. They are now judging the United States by standards of 
neutrality which did not exist in 1914-1917. They are accepting Professor 
Fenwick’s modified standards of neutrality, what he considers to be more 
moral than the accepted standards of neutrality, and then going back and 
applying them to the action of the United States in 1914-1917. In my 
opinion, we could take every controversy that arose during the period when 
the United States was neutral in 1914-1917, test it by the then existing 
standards of neutrality and give the United States a pretty clean bill of 
health. You can not do that if you accept the present-day standards as 
they are sought to be established by those who are really not interested in 
neutrality but in something else. I think we are confusing those things. 
I do not think we should judge the action of the United States in 1914-1917 
by these subsequently developed proposals to supplant our old ideas of 
neutrality. 

As to the United States going into the war to defend British shipping, 
gentlemen, I think that statement is absurd. Why did the United States 
arm its own merchant vessels? Was it to protect British ships? Of course 
not. And if you ask for the instances of American vessels that were at- 
tacked, I refer you to special supplements of the AMERICAN JOURNAL OF 
INTERNATIONAL Law, in which is printed the correspondence of the State 
Department protesting, page after page, against unlawful attacks upon our 
vessels upon the high seas. As to the number of lives lost on those ships, 
I do not recollect. At any rate, in my view Mr. Lansing bent over back- 
wards in his concessions to that form of attack in order to keep the United 
States out of the war. 

We know it was not the law that merchant vessels could be sunk on 
sight. We know it was the law that the capturing vessel was obliged to 
take the prize into port, and if it could not do that, it was obliged either to 
let the captured vessel go or to place the passengers and crew in places of 
safety if circumstances justified sinking. Mr. Lansing went so far as to 
concede that a place of safety would be the ships’ small boats on the high 
seas. That was an important concession. If the parties to whom it was 
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made were mindful of making a pretense of observing the rules of inter- 
national law they would have accepted and abided by Mr. Lansing’s 
concession. 

There has been a great deal of talk in connection with the neutrality 
discussions in Congress about why we went into the war. Some pseudo- 
historians seem to have settled to their satisfaction why the World War 
started, contrary to what public opinion believed at the time. And now 
they are starting to do the same thing concerning why the United States 
went into the war, by perverting history on that point. Regardless of what 
these politico-historians say, the man who lived through the period has his 
views on the subject which their vaunted discoveries of new evidence can 
not befuddle. This viewpoint is pretty well illustrated by a story which I 
heard about a Congressman who went back to his Southern constituents 
after he had voted for the declaration of war by the United States. He was 
naturally desirous of ascertaining whether the people he represented knew 
much about the matter and approved or disapproved of his action. One 
of the first constituents he met was an old colored man, a very old man he 
had known since boyhood. The Congressman asked, ‘‘Well, uncle, do you 
know we are at war?” 

“Oh, yes,” he replied, “I know that. My boy isin the Army. He is 
helping to ship mules to France.” 

“Do you know what the war is about?” the Congressman next asked. 

“Well, I don’t know exactly what it is about,”’ was the reply. “But,” 
he continued, “that Kaiser man told us to keep our ships off the ocean, 
didn’t he?” 

The Congressman said, “Yes, that is true.” 

The old colored man then said, “‘Well, the ocean don’t belong to that 
Kaiser man, does it?” 

Now, you can dig up documents and place all of your own interpreta- 
tions upon them, but I think that that story gives the accepted view of the 
average man in the United States as to why we went into the war. We 
refused to admit the right of Germany, and of the other side too—although 
some say we did not protest to both sides—to mark off a part of the high 
seas and say to us, ‘Your ships can not go through there without the risk 
of being sunk.” 

As to whether we were unneutral in thought, as to whether President 
Wilson said that Germany must not be allowed to win the war, according 
to Professor Borchard’s own standard of neutrality, the neutrality of the 
United States from 1914 to 1917 is to be judged by the rules of international 
law then prevailing and by our actions judged according to those rules. 
And I think if Professor Borchard will apply that standard to that period, 
he may save himself from getting into the same position as Professor Fen- 
wick, who, he seems to think, is now floating so high up in the air that his 
feet have left the ground. 








i, i lea A i 














183 


Mrs. HELEN Hoy Greetey. I should like to say a few words. I have 
been known as an idealist, but I have a few practical suggestions to make 
because I have also been called a practical idealist. 

In such adult educational work as I have been doing, I have discussed 
the “neutrality” bill as municipal legislation with certain international im- 
plications. Asa practical matter, if we really are desirous of being practical, 
why should we not stop calling this bill that was passed the other day a neu- 
trality measure? Why not call it an embargo bill? It should be called an 
embargo bill rather than a neutrality bill. 

I take it this organization is desirous not only to increase the learning 
of the country, but to spread what it can of that learning abroad. I fear I 
must disagree with Mr. Finch as to what the common man thinks of the 
Kaiser man. Where I come from he is almost forgotten. There the reason 
we got into the war was that we had munition-makers seeking profits and 
bankers seeking interest on loans. 

In the section from which I come the average person does not know 
what neutrality means. He has no conception of neutrality in the sense in 
which it is used in international law; nor is any knowledge of our neutrality 
history at all general. I think if all the teachers began to insist upon calling 
things by their proper names and stopped using misleading terms, we could 
encourage those persons who are trying to teach the average audience about 
the distinctions that should be made, and we could encourage them to do so 
because there would be more persons in the community insisting upon 
proper terminology. 

Now, I wonder too what help the lawyers, the eminent lawyers of the 
country, and the international lawyers, have given to the Congress as it has 
been struggling with this bill. I do not know of any body of lawyers that 
has gotten together to study the implications of the bill and the phraseology 
in which the obvious purposes of the gentlemen on the Hill were to be 
couched. I notice in the hearings on the Neutrality Bill that the repre- 
sentatives of the State Department were exceedingly careful to put into the 
record that they were refraining from giving any advice whatever on 
the bill or what was to go into it; that they went to the Hill to consult with 
the committees, to tell whatever they were asked to tell. Thus I gathered 
the impression that this year the State Department was making every effort to 
keep aloof from the drafting, at least so far as the hearings were concerned— 
I do not know what advice may have been given in private to the heads of 
the committees. 

But I am astonished at the phraseology of the bills. I studied the Mc- 
Reynolds Bill and I found the most astonishing thing,—not merely a great 
many peculiar usages of terms that seemed to me not to carry out the pur- 
pose that was intended, but in that very important “cash and carry” section 
a reversal of the House Chairman’s purpose. He had stated definitely both 
in the committee hearings and on the floor of the House that his purpose was 
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to have a graded, progressive, succession of restrictions; that the slighter re- 
strictions upon our commerce were to be imposed first, and the more drastic 
ones later. But in the House draft of the bill—and as recently as two weeks 
ago there had been no change in the phraseology—the easy restrictions upon 
our commerce were conditioned upon the going into operation of the more drastic 
restrictions upon our commerce. That was the result of the insertion of a 
single word in paragraph (b) of Section 4. I wrote a letter to the chairman 
of the committee calling his attention to this fact and asking whether it was 
important to him, in view of the purposes which he had stated as his in com- 
mittee and on the floor of the House. He wrote me that, of course, he was 
interested and he would take the word out. And he did make the change 
suggested. 

Now I submit, gentlemen, that it is for the interested lawyers and 
international lawyers of this country to assist during the period when such 
a bill is being written. And I submit that, to be practical, a body like this 
and a body of the bar of the States really interested, should be at work 
advising with the committees, pointing out implications, pointing out 
defects in phraseology. The men on the Hill are hurried. Very few of 
them can pay the heed to the drafting of the bills that the importance of the 
measures requires. I am convinced that the drafting committees would 
not allow these errors to slip by if they had the time to study the bills in 
detail and familiarize themselves with the stated purposes of the proponents 
of the measures, and I am of the opinion that such errors as have crept into 
the phraseology of this bill have come there through such inadvertences, in- 
advertences that I believe the learned bodies of our community could help 
the Congress to avoid. And I believe that in so far as our bodies set up ad- 
visory committees to help, where the State Department feels that it must 
keep its hands off, we could help to prevent misunderstanding, misconstruc- 
tion of statutes, and litigation that would require the services of the adminis- 
trative courts of which Mr. Kuhn has spoken. 

So during the next two years I should like to see a great deal of prac- 
tical consideration and discussion given to all of the questions that arise 
in connection with the bill, and questions outside of the bill, such as 
Professor Garner and Professor Jessup have suggested should go into the bill. 
Until the learned societies get busy and constitute themselves advisory 
committees on these subjects, I think we shall not have more effective 
legislation. 

Mr. Cuartes Henry Butuer. Mr. President, this is a very inter- 
esting debate, but I wish to call attention to the fact that the Executive 
Council has to meet in a very short time. I suggest that we close the 
debate and get to the business meeting, and I so move. 

The PresipeNT. We proposed to end this phase of the discussion at 
11:30. Mr. Butler has moved that the discussion be closed. 

(The motion was duly seconded and carried.) 
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BUSINESS MEETING 


The PresipEnt. I shall now call upon Mr. Finch, the Secretary. 

The Secretary. Mr. Chairman and members of the Society: The 
year which has passed has been a heavy one upon the membership of the 
Society. We have lost a number of members who were landmarks in the 
Society’s establishment and history. Following a suggestion which was 
made last year, I shall now read in open session the names of the members 
who have passed on. Most of you will recognize the outstanding ones as I 
call their names. 

The PresipeENT. The Chair suggests that upon the calling of the names 
the members rise. 

(The members rose and stood during the reading of the names of de- 
ceased members.) 

The Secretary. Elihu Root, died February 7, 1937; Chandler P. 
Anderson, died August 2, 1936; Samuel Riker, of New York, died July 17, 
1936; Henry Wollman, of New York, died March 13, 1936. 

These four gentlemen were all original members of this Society. 

Baron Albéric Rolin, of Belgium, an honorary member since 1923, 
died February 3, 1937. 

George A. Armour, of Princeton, N. J., a member since 1907, died 
January 1, 1937. 

Clarence W. DeKnight, of Washington, D. C., a member since 1910, 
died November, 1936. 

Charles H. Sherrill, of New York, a member since 1912, died June 25, 
1936. 

Henry C. Hall, of Washington, D. C., a member since 1914, died No- 
vember 9, 1936. 

Charles E. Hill, of Washington, D. C., a member since 1918, died May, 
1936. 

Henry Gennert, of New York, a member since 1920, died April 6, 1935. 

Parker Thomas Moon, of Columbia University, New York, a member 
since 1927, died June, 1936. 

Charles 8. McDonald, of Detroit, a member since 1929, died June, 1936. 

Wesley Martin, of Iowa, a member since 1930, died April, 1935. 

Cloud R. Marshall, of Washington, D. C., a member since 1930, died 
January 1, 1937. 

Joseph Redlich, of Austria, a member since 1931, died November 11, 
1936. 

Jacob A. Metzger, of the State Department, Washington, D. C., a 
member since 1934, died March 1, 1937. 

Mr. Chairman, I move that we inscribe the names of these deceased 
members in the minutes of this meeting as a mark of our respect. 

(The motion was seconded and unanimously adopted.) 
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At the same time, I would like to report that the Executive Council 
directed that the Presidential address delivered Thursday evening in memory 
of Mr. Elihu Root and in appreciation of his services be adopted as the offi- 
cial memorial of the Society, and that a copy of it be sent to Mr. Root’s 
family. I make that motion. 

(The motion was duly seconded and carried unanimously.) 

The Secretary. Now, Mr. Chairman, I think we should also have a 
statement about Mr. Chandler P. Anderson. Mr. Woolsey is prepared to 
make such a statement. 

The Presipent. The Chair now recognizes Mr. Woolsey. 

Mr. Lester H. Wootszty. Mr. Chairman, I was at one time an asso- 
ciate of Mr. Anderson, and later his colleague, and I have been his friend for 
twenty-five years. I can not express here on this occasion, when we wish to 
show some respect to our deceased brothers, how much his loss I personally 
feel. 

I think anyone who knew Mr. Anderson and who knew him for any 
length of time, would feel the substantial character of this man and the value 
of his friendship. When he died, he was almost 70 years of age. He had 
been one of the original organizing members of this Society, with our Presi- 
dent, at Lake Mohonk in 1906. He was the first Treasurer of the Society, 
which office he held until 1922. He became an editor of its JouRNAL in 1910 
and held that position until he died. He was also a Vice President of the 
Society when he died. 

There is in our Constitution a little phrase which I think implies what 
his life stood for—the phrase “the promotion of international relations on 
the basis of law and justice.” 

I think that might be taken as his motto. That was his endeavor. He 
had carved out the field of international relations for his own special work. 
He gave up a lucrative practice in New York, although he maintained some 
connection there, in order to carry out his ideal in the international field. 
He was an officer in the Department of State; he negotiated many treaties on 
behalf of the Department of State; he was agent and counsel in many arbi- 
trations; he was a commissioner on several claims commissions. 

Mr. Anderson was not a laborious worker. He was not a babe in the 
woods of precedent. His strength lay rather in being an analyzer and a 
thinker of the problems presented. His editorials and articles in the AMER- 
ICAN JOURNAL OF INTERNATIONAL Law and his opinions as a commissioner 
were outstanding examples of clear thinking and good judgment. He had 
the peculiar ability of getting at the kernel of a problem, in stating a proposi- 
tion or in drafting a formula for a treaty. He never wrote long memoranda 
or opinions, and he had no use for non-essentials. Personally he was quiet 
and dignified to strangers and somewhat reserved. It was difficult to get 
within the fold of his friendship, but once there he was warm and democratic 
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and always the same. His opinions we respected, his friendship we valued; 
his death we lament as a great loss to this Society and to the cause of inter- 
national justice. 

Mr. CHartes Henry Butuer. Mr. President, as a friend of Mr. 
Anderson—and we were associated on the Anglo-American Commission of 
1898 and have been close friends ever since—I move that the remarks of Mr. 
Woolsey be spread upon the record, and that a copy of them be sent to Mrs. 
Anderson. 

The PresIpENT. Without objection that action will be taken. 

The next matter before the Society is the Report of the Committee on 
the Codification of International Law. 


REPORT OF THE COMMITTEE ON CODIFICATION OF INTERNATIONAL LAW 


Professor Epwin Borcuarp. I suppose Mr. Finch wants me to make 
some report. 

The Secretary. Mr. Chairman, I should have stated that I have a 
letter from Mr. Reeves, who is Chairman of the Committee, stating that he 
could not be present today and asking if we would not request Professor 
Borchard to make the report. Professor Borchard is the representative 
of the United States upon the Codification Committee set up at the Pan 
American Union as a result of the action of the Pan American Confer- 
ences. Professor Reeves thought it would be most appropriate for Mr. 
Borchard, who is in active contact with that work, to make a report to us this 
year, and to be substituted for him as the permanent chairman of that 
committee. 

Professor BorcHarD. Mr. Chairman, the practical work of codification 
on this continent has been under discussion now for a good many years. 
The Havana Conference of 1928 thought they had started a method by 
providing for the appointment of National Commissions of Codification in 
each country, with three Permanent Commissions of Revision, one at Rio de 
Janeiro on public international law, one at Montevideo on private inter- 
national law, and one at Havana on private law that might be enacted as 
uniform legislation. These permanent commissions I understand consisted 
of nationals of those particular countries, that is, Brazilians, Uruguayans and 
Cubans. The projects were to go from the National Commissions to the 
Permanent Commissions, and from them to the International Commission 
of Jurists at Rio, which is still in existence, and thence to the particular 
Pan American Conferences for adoption by the several countries, if they saw 
fit. 

That method of codification did not appear very practical by 1933. 
Only nine countries had appointed their National Commissions on Codifica- 
tion. So in 1933 at Montevideo a different system was proposed. That 
system was more like the Geneva system for the commencement of codifica- 
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tion, namely, they abolished the National Commissions, as initiators of 
drafts, and the three Permanent Commissions, and provided instead for the 
election of a committee of seven experts, of which each country was to nom- 
inate five, and from that panel of 105 the countries of the continent were to 
vote the seven that they wished to have sit as the Committee of Experts who 
were to initiate the projects for codification, prepare questionnaires for sub- 
mission to the various countries, and then when the answers came back, 
prepare bases of discussion. This was like the 1930 Hague method. And 
then on the strength of those bases of discussions, the Pan American Union 
would submit the bases to the International Commission of Jurists at Rio de 
Janeiro. There is still some doubt whether the International Commission 
of Jurists was to adopt codes or whether the drafts were to go to the next 
Pan American Conference for adoption. That was the 1933 Montevideo 
method. It took several years to get the voting done and to get the Com- 
mittee of Experts elected. 

In 1936 the Buenos Aires Conference, either oblivious of what had been 
done in 1933, or consciously desirous of eliminating that method—nobody 
knows which—reéstablished the old National Commissions and the Perma- 
nent Commissions at Rio de Janeiro, Montevideo and Havana. These were 
to originate the drafts. Then they were to go for revision to the Committee 
of Experts, then to the Pan American Union, then to the Governments, and 
then to the International Commission of Jurists. 

Nevertheless, the Committee of Experts, consisting of Dr. Mello Franco 
of Brazil, Dr. Matirtua of Peru, Dr. Cruchaga Ossa of Chile, Dr. Eduardo 
Suarez of Mexico, Dr. Luis Anderson of Costa Rica, and myself (Dr. 
Saavedra Lamas could not be present), met in Washington April 5 for the 
purpose of beginning their labors in the preparation of subjects for codifica- 
tion and the preparation of questionnaires, which at The Hague had seemed 
a reasonable, practical method. The Hague Conference on Codification of 
1930 did not break down through inadequacy or impropriety of the method 
but rather through inability of the countries to agree upon vital ques- 
tions. 

When the Committee met here in Washington on April 5 they found a 
protest from Dr. Saavedra Lamas, of Buenos Aires, questioning their juris- 
diction. Dr. Saavedra Lamas contended, with some justification, that the 
method adopted at Montevideo for the work of the Committee of Experts 
had been amended or overruled by the method adopted at Buenos Aires in 
1936, therefore suggesting that our hands were tied and that we could not 
proceed. The Committee prepared a memorandum recommending that the 
next Pan American Conference at Lima, 1938, straighten out this question 
of the conflicting mandates of Montevideo in 1933 and Buenos Aires in 1936. 
I hope they will do so. For codification you need a long life, and a year or 
two does not make much difference. 

However, there were several subjects specifically assigned to the Com- 
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mittee of Experts at Buenos Aires for the submission of drafts. Dr. Saavedra 
Lamas had suggested at first that all of these special subjects might have to 
begin with the National Commissions, then go to the Permanent Commis- 
sions at Rio, then to the Committee of Experts for coérdination, then to the 
Pan American Union, then to the governments, then to the International 
Commission of Jurists, and perhaps then to the Pan American Conference. 
Nevertheless, he yielded later on and decided for himself—in which there 
was general concurrence—that the Committee of Experts did have jurisdic- 
tion over the special subjects assigned at Buenos Aires. 

These specific subjects were divided up among the Committee, who are 
supposed to come to an agreement, if possible, and submit drafts to the next 
Pan American Conference at Lima in 1938. The subjects were: 

Certain aspects of conciliation and arbitration (Dr. Matrtua); 

Conflicts in nationality (Dr. Cruchaga); 

The status of government-owned vessels (Dr. Suarez) ; 

The Mexican so-called Peace Code (Dr. Anderson) ; 

Definition of an aggressor (Dr. Mello Franco); 

Pecuniary claims (Mr. Borchard). 

Those six subjects are to be drafted and an agreement sought among the 
Committee of Experts for submission to the next Lima conference. 

Inasmuch as the Buenos Aires conference has reéstablished the old 
National Commissions and the Permanent Commission at Rio, and inas- 
much as even if the Montevideo method is restored, it seems likely that the 
work of the Committee of Experts will be referred by each Foreign Office to 
its National Commission on Codification, it does seem important that each 
country should appoint its National Committee on Codification. The 
United States has not yet done that. Ten of the 21 American Republics will 
have done it (Argentina in April, 1937), but eleven of them have not, I 
understand. The United States is among the eleven. So I think perhaps 
this Society might ask the Department of State to appoint a National Com- 
mittee on Codification which could exercise such jurisdiction as the Buenos 
Aires resolution leaves them, or as the Lima conference may decide to assign 
to them. 

The PrestpEenT. Are you prepared to make that motion? 

Professor BorcHarp. I will make a motion, with your permission, that 
this Society request the Secretary of State to be good enough to appoint a 
National Committee on Codification which could aid in this Pan American 
codification work. 

Admiral Witu1am L. Ropcers. I second the motion. 

Mr. CHARLES HENRY ButieR. Does the Pan American mandate state 
how this commission is to be appointed? 

Professor BorcHarp. No, sir; but it is by each country. The Foreign 
Offices have done the appointing heretofore. 

Mr. Buttzr. It is a State Department matter? 
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Professor Borncuarp. I think so. I would not be too certain about it, 
but I think so in view of what other countries have done. 

Mr. Butuzr. I thought you might say the State Department or such 
other appointing power—if I might amend it. 

Professor BorncHarp. Yes. And they might even assign the function 
to this Society’s Codification Committee. 

Mr. Butuer. Then your motion might ask the Secretary of State or 
such other national body as may have jurisdiction in the matter. 

Admiral Ropers. I second the amendment. 

Mr. Francis Defx. Would it be in order to propose an amendment 
providing that on that commission Mr. Borchard and Mr. Fenwick should be 
included? 

The PresipeNnT. That, of course, will be understood. 

Mr. ArtHur K. Kuun. I should like to move that the resolution as 
proposed be presented to the Executive Council of this Society for action. 

The PresipENT. Does Professor Borchard accept Mr. Kuhn’s motion? 

Professor Borcuarp. Yes, I do accept it. 

The PresipENT. The motion is to refer Professor Borchard’s resolu- 
tion, as amended by Mr. Butler, to the Executive Council of the Society 
for action. 

(The motion was then put to a vote and carried.) 

Professor BorcHarp. That is the only report I have to make. 

The Prestpent. Thank you, Professor Borchard, it is an excellent 
report. 

The next matter before the Society is the Report of the Committee on 
Publications of the Department of State. 


REPORT OF THE COMMITTEE ON PUBLICATIONS OF THE DEPARTMENT 
OF STATE 


Professor HERBERT WRIGHT. Mr. President, before giving my report, 
I would like to take this occasion to express in my own name and in the name 
of the members of the Committee the great personal loss we experienced in 
the death of Mr. Anderson. He was very prompt in answering any com- 
munications sent to him. He was very helpful with constructive sugges- 
tions. I certainly shall miss his sincere codéperation. 

Your Committee has continued functioning during the past year as in 
previous years, by keeping in contact with the various authorities in connec- 
tion with the estimates for publications of the Department of State from the 
time they were prepared in the Department until the bill becomes a law, as 
I hope it soon will. The bill is now in conference, but there is no contro- 
versy on this particular item, with the exception of $1,700, which the House 
objected to, I think, through a misunderstanding. It is possible that it may 
be restored in conference. 

This year the Department asked for $148,700, as contrasted with 
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$150,000 last year, being practically the same amount. This would include 
the publication of two new volumes of Foreign Relations—Volume 2 for 1927 
and Volume 1 for 1925, together with a Foreign Relations index covering the 
41 volumes from 1900 to 1920. This is a project, by the way, that your 
Committee suggested two years ago and it is now bearing fruit. 

This appropriation also covers a revised edition to the supplement of the 
Treaty Information Bulletin No. 39, December 31, 1932, which contains a 
list of the treaties and other international acts in force, together with in- 
formation as to where texts may be found, the status of ratification, and so 
on. The revised edition will bring the information up to date. That was 
also recommended two years ago by your Committee. 

Another project that your Committee recommended and which is now 
being realized is that the Treaty Division in the publication of Treaty In- 
formation Bulletins is hereafter going to page the issues consecutively for a 
year and is going to prepare an index for the first 69 that have come out so 
far. 

There are several projects that your Committee is considering for this 
year, but perhaps we should not take the time to go into those. 

In connection with the Committee’s work with regard to standardiza- 
tion of the documentation of Pan American Conferences—it does not fall 
exactly to this Committee and was inherited, in a way, from a special com- 
mittee—I have a letter from Dr. Rowe in which he says he called the 
Committee’s report, which appeared in the Proceedings two years ago, to 
the attention of the Secretary of the Conference at Buenos Aires, and that he 
intends to call it to the attention of the Secretary of the Conference at Lima 
in 1938. That is about as far as he can go. 

Last year the report of the Committee was published in full in the 
Proceedings and was reprinted in the Hearings of the Subcommittee of the 
House Committee on Appropriations. I think that is a tribute to the work 
that we are doing or that we are trying to do, when they republish it in full. 
So your Committee recommended to the Department of State that a reprint 
be made of the relevant portion of the Hearings, including a reprint of the 
report, so that we might be able to send copies to a select list, selected by 
the Secretary of the Society, of the members of the Society who might be 
interested particularly in this subject. That was done, and I have received 
a very nice letter from Assistant Secretary of State Carr, asking me to ex- 
press his appreciation to the members of the Society for their coéperation in 
furtherance of the publication program of the Department. 

The same thing has happened again this year. Our report, for the 
second time, has been reprinted in the Hearings of the Subcommittee of the 
House Committee on Appropriations. Following the same procedure as 
last year, your Chairman asked Mr. Carr to have reprints made, and you 
will find copies of this reprint on the table in the rear of this room. They 
came out about a week ago. 
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Your Committee has four recommendations to make: 
1. That the Committee, or a similar committee, be appointed. It 
seems to be of some use to the Department. 

2. That a more detailed report than I am able to make in this limited 
time be printed in full in the Proceedings of this session so as to make it 
available to all of the members, especially those who are not able to attend 
the meeting. 

3. That a number of reprints of the report, if it is printed in the Pro- 
ceedings, be made, so as to become available to the members of the Com- 
mittee in their work this coming year. 

4. That the Chairman of the Committee be authorized to add one or 
two members to the Committee, subject to the approval of the President of 
the Society. 

I have two other items that I want to bring up, but they are not strictly 
Committee matters. 

I move the adoption of the report. 

Mr. Butter. I second the motion. 

(The motion was put to a vote and the report adopted.) 

Professor WricHT. Two days ago Mr. Denys P. Myers brought to me 
two proposed resolutions, which fall somewhat within the purview of the 
Committee’s work. I did not have time to poll all of the members of the 
Committee, but I did poll a majority of those who were present in Washing- 
ton and they approved these resolutions which were brought to the attention 
of the Executive Council on Thursday. 

One of them has reference to a proposal for publication of a fourth 
volume of the Malloy collection. Since the third volume appeared in 1923, 
Mr. Myers informs me, 253 treaties have been executed. It is desirable that 
they be gathered together in a single volume; so he prepared this resolution, 
which was passed by the Executive Council on Thursday: 


Be it resolved, That the American Society of International Law 
urges that the Committee on Foreign Relations, United States Senate, 
take the initiative in securing the preparation and early publication of 
the English texts of the treaties of the United States which have come 
into force since the issuance of the third volume of the Malloy edition in 
1923. 


The Presipent. I understand Professor Wright makes that as a 
motion in behalf of the Executive Council. 

The Secretary. May I make an inquiry before you put it to a vote? 

The PresiwEntT. Certainly you may. 

The Secretary. I would like to have the Chairman of the Committee 
make some statement as to what relation this volume will have to Mr. 
Hunter Miller’s series. 

Professor WricutT. I forgot to mention that Mr. Miller has no objec- 
tion to this. It will be some years—possibly five or ten years at least— 
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before he will arrive at this particular stage. Meanwhile perhaps we will 
have that many more treaties. It constitutes a stop-gap which will be of 
immense use to government officials as well as professors and anybody who 
has to deal in the interim with treaties. Mr. Miller has been consulted, I 
am informed, and he has no objection, and the State Department officials 
have no objection. 

Mr. Butter. I second the motion. 

(The motion was put to a vote and the resolution carried.) 

Professor WricHT. There has been some complaint in the past as to the 
time that has elapsed between the issuance of a document and its publication. 
At the present time it is approximately fifteen years. Some individuals 
think that that is far too wide a gap and that it should be two or three years, 
or five years at the most. On the other hand, some of the governments from 
whom we have to get permission to print before we can publish have thought 
that fifteen years is too short a time and that it should be twenty or twenty- 
five years. I think the Department has adopted a very reasonable program 
in its Departmental Order of 1925, and it has followed it with logic and with 
persistence, and I think everybody has commented favorably upon the char- 
acter of the volumes. However, just within the past two years the Govern- 
ment of Peru has published, in a quarterly diplomatic memoir or bulletin, 
diplomatic correspondence of two years ago, presumably without securing the 
permission of the foreign governments to print. For instance, they have 
all of the documents in connection with the Curtiss-Wright case. All of the 
documents are there. And there are other documents, including some em- 
barrassing comments concerning the members of our Foreign Service. 

If it is possible for the Government of Peru to publish documents less 
than two years old, and apparently no untoward results have occurred, surely 
there should be no difficulty about publishing documents at least fifteen 
years old. But to strengthen the hands of the Department, Mr. Myers has 
suggested this resolution: 


Whereas, the Department of State by Departmental Order of 
March 26, 1925, laid down standard rules for the publication of the 
records which should be available to the public; and 

Whereas, those rules have met with approval by all informed ele- 
ments of the public and have been applied by the authorities of the 
Department with a commendable degree of loyalty and understanding; 
but 

Whereas, abstract considerations of caution tend to be brought 
forward with respect to specific papers in order to invest them with a 
confidential character that they do not inherently possess; and 

Whereas, such a tendency is sometimes responsive to the views 
of other governments which leave decisions concerning publication of 
correspondence to the personal views of their administrative staffs; and 

Whereas, the lack of a common standard between governments on 
this matter creates difficulty for the Department of State in publishing 
proper files of correspondence with certain governments within a rea- 
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sonable time after the compilation of the papers in accordance with the 
rules of the Department of State; 

Therefore, be it resolved, That the American Society of Interna- 
tional Law, which embraces in its membership a considerable propor- 
tion of the citizens of the United States who professionally depend upon 
the issuance of authentic material contained in the annual volumes of 
Foreign Relations, reaffirms its approval of the standards of publication 
applied by the Department of State under the Order of March 26, 1925; 
an 

Urges the Secretary of State and all officers of the Department of 
State to continue a full and cordial support of those standards; and 

Commends the Department of State on the efforts it has consist- 
ently made to gain the consent of other governments for the execution 
of that policy with respect both to the content and time of release of 
published volumes; and 

Directs the Officers of the Society to communicate this resolution 
to other national societies, domestic and foreign, devoted to the study 
of international law and international relations in order that a common 
understanding among professional elements in the various countries 
may be sought upon the proper standards to be followed in the matter of 
— and to take such other action as may be appropriate to 
that end. 


And the resolution concludes with an excerpt from the relevant portion 
of the Departmental Order showing what those standards are: 


When the documents on a given subject have been assembled in the Division of Publica- 
tions, they should be submitted to the Solicitor or to the chief of the appropriate division 
which has had immediate supervision of the topic. The Solicitor, or the heads of these 
divisions, respectively, are charged with the duty of reviewing the material thus assembled 
and indicating any omissions which appear to be required. Omissions of the following kind 
are recognized as legitimate and necessary: 

(a) Matters which if published at the time would tend to embarrass negotiations or 
other business; 

(b) To condense the record and avoid needless details; 

(c) To preserve the confidence reposed in the Department by other governments and by 
individuals; 

(d) To avoid needless offense to other nationalities or individuals by excising invidious 
comments not relevant or essential to the subject; and, 

(e) To suppress personal opinions presented in despatches and not adopted by the De- 
partment. To this there is one qualification, namely, that in major decisions it is desirable, 
where possible, to show the choices presented to the Department when the decision was 
made. 
On the other hand, there must be no alteration of the text, no deletions without indi- 
cating the place in the text where the deletion is made, and no omission of facts which were of 
major importance in reaching a decision. Nothing should be omitted with a view to con- 
cealing or glossing over what might be regarded by some as a defect of a policy. 

Where a document refers to two or more subjects, provided there are no other objec- 
tions, it should be printed in its entirety, and not divided for purposes of more exact classifi- 
cation in editing. Great care must be taken to avoid the mutilation of documents. On the 
other hand, when a foreign government, in giving permission to use a communication, re- 
quests the deletion of any part of it, it is usually preferable to publish the document in part 
rather than to omit it entirely. A similar principle may be applied with reference to docu- 
ments originating with the American Government. 
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I move the adoption of the resolution. 

(The motion was seconded, put to a vote and the resolution carried.) 

Professor WricHt. That is all I have to report. 

The Presipent. The next topic is the Report of the Committee on 
Honorary Members. The Chair calls upon Professor Garner. 


REPORT OF COMMITTEE ON HONORARY MEMBERS 


Professor James W. GARNER. Mr. Chairman, the Committee on Hon- 
orary Members in its report to the Executive Council on Thursday did not 
see fit to propose the election of an honorary member this year. Some of the 
members of the Committee could not see any particular reason why our list 
should be enlarged at this time beyond its present size, which happens to be 
nine members. But at the meeting of the Executive Council our President 
made a motion that the name of Professor Gilbert Gidel, of the University of 
Paris, be proposed for election at the meeting today. The Committee on 
Honorary Members has no objection to that, and those who were there fell 
in with the idea. So his name is before you for action today. I presume all 
of you know in a general way something of the standing and reputation of 
Professor Gidel. I shall not take the time to discuss his accomplishments 
and qualifications. 

I think this Society may have to determine sooner or later what is to be 
its test for Honorary Membership. The Committee so far has gone on the 
theory that election as an honorary member of the American Society of In- 
ternational Law should be a distinct honor and, therefore, one which should 
be somewhat sparingly conferred and the list kept relatively short. On the 
other hand, some of our members feel that we might take into account some 
considerations of policy apart from contributions of a scientific or practical 
character to international law. 

One of our members said to me last night that he greatly regretted that 
we do not have more Latin American members. It happens that we have 
one member at the present time. That is Judge Bustamante, of Cuba. 
This member suggested that it might be good policy if we elected some mem- 
bers particularly from Latin America. There may be some force to that 
suggestion. 

So the Committee is faced with the question as to whether it shall limit 
these honorary memberships to men who have made outstanding contribu- 
tions to international law or whether we should take into account the pos- 
sibility of promoting a friendly good neighbor policy. 

I think that is about all I have to say, Mr. Chairman. However, I 
might add that at the present time we have nine honorary members, repre- 
senting eight different countries. If Professor Gidel is elected France will 
have three members. There will be none from China, none from Japan, 
none from any of the Latin American countries except Cuba, and none from 
any of the Scandinavian countries. I might say that under our Constitu- 
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tion we are limited to the election of one member annually. We can not go 
beyond that. 

So, Mr. President, the Society is asked to pass upon the election of Pro- 
fessor Gidel. And if anyone wishes to express an opinion on these other 
questions of policy that I have raised, we shall be glad to hear from them. 

The Presipent. Should it not be divided into two parts? First should 
we not proceed to the election? 

Professor GARNER. Yes; I think we should do that. 

The Presipent. And then a direction be given by the Society to the 
Committee? 

Professor Borcuarp. I strongly second the nomination of Professor 
Gidel for honorary membership. 

The PresipENT. The election of Professor Gidel as an honorary mem- 
ber has been moved and seconded. 

(The motion was put to a vote and Professor Gidel was elected an hon- 
orary member of the Society.) 

The PresipentT. The Chair would like to suggest that these matters 
which were discussed be referred, carefully considered, and a report pre- 
sented next year. Certainly we do not want to elect members from one part 
of the world just because of the feeling of good neighborliness. What we 
wish to do is to secure an honorary membership which will enhance the influ- 
ence of our Society, and from among those who have rendered great service. 
Fortunately there are several from Latin America whom I could mention 
off-hand. But I think we should have the whole question thoroughly con- 
sidered and a report presented next year by the Committee. 

The Secretary. May I make this suggestion? It seems to me that in 
the discussions we had in the Council the other day and in the discussions to- 
day it would be very helpful if the members of the Society who are not on the 
Committee on Honorary Members could have a little more information 
about the list of candidates considered by the Committee. It seems to me 
that if the Committee would go a little further, not confining itself to a state- 
ment that they do not recommend somebody or that they recommend a cer- 
tain man, and would present the several names that the Committee had 
before it, with their statement of the qualifications of each and with the Com- 
mittee’s own recommendation, so that the other members of the Society who 
are not familiar with these names may have something upon which to base 
their judgment, that it would be quite helpful. 

Miss Besste C. Ranpoutex. I think Mr. Finch’s point is very well 
taken. A great many of us who are here do not know the gentleman we just 
voted for. I think the matter needs discussion. 

The Presipent. The Chair understands the Committee will take into 
consideration the various suggestions that have been made and will present 
their report next year in accordance with the desires as expressed in those 
recommendations. 











197 


If there is no further discussion on that topic we will consider it closed 
and will pass to the next item, which is the Report of Committee on Nomina- 
tions. 

The Chair recognizes Professor Jessup. 


REPORT OF COMMITTEE ON NOMINATIONS 


Professor Puitiep C. Jessup. Mr. Chairman, your Committee on 
Nominations submits the following: 

For President: James Brown Scott. 

For Honorary Vice Presidents: Newton D. Baker, Philip Marshall 
Brown, Charles Henry Butler, Frederic R. Coudert, James W. 
Garner, Manley O. Hudson, Charles Evans Hughes, Cordell Hull, 
John Bassett Moore, Jackson H. Ralston, Leo S. Rowe, Henry L. 
Stimson, Charles Warren, George Grafton Wilson. 

For Vice Presidents: Charles Cheney Hyde, Jesse 8. Reeves, Elbert D. 
Thomas. 

For Members of the Executive Council to serve until 1940: Joseph W. 
Bingham, Phillips Bradley, Kenneth W. Colegrove, Fred K. Niel- 
sen, Charles W. Pipkin, Lawrence Preuss, Bessie C. Randolph, 
Cyril Wynne. 


ELECTION OF OFFICERS 


(The President asked the Secretary to take the chair.) 

(Mr. George A. Finch now presiding.) 

The CHarrMAN. Are there any other nominations in addition to those 
recommended by the Committee on Nominations? 

(After a pause) The Chair hears none. 

Mr. Francis DeAx. I move that the nominations be closed. 

The CHarrMaNn. Is there a second to that motion? 

Professor HERBERT WriGHT. I second the motion. 

(The motion, having been duly made and seconded, was put to a vote 
and carried.) 

Mr. Drdx. I now move that the Secretary be instructed to cast the 
ballot of the Society for the election of those recommended by the Committee 
on Nominations. 

Professor WricHt. I second the motion. 

(The Chairman put the motion and it was carried.) 

The CHarrMAN. The ballot has been cast as directed. And, Dr. 
Scott, I take pleasure in handing to you the gavel for, I believe, the seventh 
successive time. 

President Scott. It is accepted. 

Gentlemen, I cannot express the intense satisfaction I have with regard 
to the honor that you have conferred upon me. I hope I may be spared 
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many days in order to see the successful carrying out of the hopes of our So- 
ciety. From the bottom of my heart I thank you. 

We now pass to the last item, miscellaneous business. 

(After a pause) 

If there is none, the Chair will entertain a motion to adjourn. 

(Upon motion duly made and seconded, the meeting adjourned at 12:20 
o’clock p.m.) 
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AFTER DINNER 


The speaking began at 9:15 o’clock p.m. 

The Toastmaster. Ladies and Gentlemen: Mr. Root, at the first 
banquet of the American Society of International Law, some thirty-one 
years ago, referred to General Porter, a distinguished officer of the Civil 
War, American Ambassador to France and a far-famed raconteur, as the 
skilled architect of some forty stories; and I may say on this occasion that 
our Sumner Welles are indeed the deep springs of the happiness and the 
equality of the American Republics and, I venture the hope, of the Dominion 
of Canada, where I was born a natural subject, some three score and ten 
years ago. 


AppREss BY THE HONORABLE SUMNER WELLES 
Assistant Secretary of State 


Dr. Scott, Your Excellencies, Ladies and Gentlemen: Dr. Scott asked 
me tonight to make the opening address and to deal in some form with the 
questions which have arisen particularly since the Buenos Aires Peace Con- 
ference was held. I might say that Dr. Scott indicated that my address is to 
be brief. There are very distinguished speakers to follow me, and I am not 
going to take very much of your time tonight. But I do want to preface 
what I have to say with this very sincere statement: A few years ago I would 
not have cared to address this gathering on the subject of our inter-American 
relations. For a great many years of my life I have been attending ban- 
quets where Pan Americanism was a favorite after-dinner topic. However, 
tonight I am happy to be able to have the honor and the privilege of speak- 
ing on that topic because today it is a reality which is no longer a matter of 
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phraseology at banquets; it is something that exists; it is something that 
vibrates; and it is something that is going to continue. 

It would be presumptuous for me tonight in the presence of some of the 
most distinguished international lawyers that our continent has produced to 
attempt to deal with any of the more technical or intricate phases of what the 
Buenos Aires Conference, in my belief, accomplished. Consequently I am 
going to address this gathering tonight as a layman, and I am going to en- 
deavor to indicate to you why I feel that the Inter-American Conference for 
the Maintenance of Peace at Buenos Aires is a conference that is going to 
linger in the memory of the citizens of America as marking a very great step 
in advance. 

And I should like to have the opportunity of dealing with it in its two 
phases. First, what it means with regard to inter-American relations; 
second, what it means with regard to international relations in general. 
And if you were to ask me what I feel to be the great practical achievements 
of the Buenos Aires Conference as regards inter-American relations, I should 
say that they are three-fold. First of all, the Buenos Aires Conference was 
the crystallization of all that which the “good neighbor” policy implies. If 
it had not been for the “‘good neighbor’’ policy, in my judgment, the Buenos 
Aires Conference would never have been held. And I think it was Mr. Root 
who once said that conferences can not only be judged by the practical, 
technical accomplishments which they may achieve; they must be judged as 
well by the atmosphere which they create and by the friendships which they 
establish. And in my considered judgment there has never yet been an 
international conference which was held in such complete harmony, where 
such real friendships and personal relationships between governments and 
their representatives were established as at the Buenos Aires Conference. I 
have said before and I repeat tonight, that I think the delegates who at- 
tended the Conference left the Conference better friends than when they 
first met. 

Second, I should say that the Conference in its inter-American relations 
was a signal achievement because of the contractual obligations entered into 
by the 21 Republics that they would consult together whenever the peace of 
the American continent was menaced, no matter where or in what form that 
menace took place. And in connection with that achievement I should like 
to read to you tonight what perhaps is the summary of that particular phase 
of the Conference, which is contained in the declaration presented for the 
consideration of the Conference by the five Republics of Central America. 

The third declaration says: 


The Governments of the American Republics, having considered: 

That they have a common likeness in their democratic form of government, and their 
common ideals of peace and justice, manifested in the several treaties and conventions which 
they have signed for the purpose of constituting a purely American system tending towards 
the preservation of peace, the proscription of war, the harmonious development of their 
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commerce and of their cultural aspirations demonstrated in all of their political, economic, 
social, scientific and artistic activities; 

That the existence of continental interests obliges them to maintain solidarity of princi- 
ples as the basis of the life of the relations of each to every other American nation: 

That Pan Americanism, as a principle of American International Law, by which is 
understood a moral union of all of the American Republics in defense of their common in- 
terests based upon the most perfect equality and reciprocal respect for their rights of auton- 
omy, independence and free development, requires the proclamation of principles of Ameri- 
can International Law; and 

That it is necessary to consecrate the principle of American solidarity in all non-con- 
tinental conflicts, especially since those limited to the American continent should find a 
peaceful solution by the means established by the treaties and conventions now in force or in 
the instruments hereafter to be executed, 

The Inter-American Conference for the Maintenance of Peace 

DECLARES: 

1. That the American nations, true to their republican institutions, proclaim their ab- 
solute juridical liberty, their unrestricted respect for their several sovereignty and the 
existence of a common democracy throughout America; 

2. That every act susceptible of disturbing the peace of America affects each and every 
one of them, and justifies the initiation of the procedure of consultation provided for in the 
Convention for the Maintenance, Preservation and Reéstablishment of Peace, executed at 
this Conference; and 

3. That the following principles are accepted by the international American community: 

(a) Proscription of territorial conquest and that, in consequence, no acquisition made 
through violence shall be recognized; 

(b) Intervention by one State in the internal or external affairs of another State is 
condemned; 

(c) Forcible collection of pecuniary debts is illegal; and 

(d) Any difference or dispute between the American nations, whatever its nature or 
origin, shall be settled by the methods of conciliation, or full arbitration, or through opera- 
tion of international justice. 


It seems to me, ladies and gentlemen, that when 250,000,000 of people, 
represented through their delegates at an international gathering proclaim 
as their common policy in their relations with one another and with the world 
at large, those principles which I have just read, it is indeed a hopeful sign. 
There is in the world today still some light upon the horizon, which means 
that the process of peaceful adjudication of disputes is a possibility within 
the grasp of human endeavors. I think that in that sense the Conference at 
Buenos Aires undoubtedly gave hope and courage to the peoples of all the 
world. 

I should like also to say a word or two as to the policy of our own Gov- 
ernment with regard to the international phase of our relations apart from 
the purely inter-American phase. 

The President in a very notable address last summer stated that the 
United States did not stand for nor desire isolation except in so far as it was 
determined to isolate itself from war. That, I think, is the overwhelming 
determination of the people of the United States today. But as a govern- 
ment we are not in any sense isolating ourselves. We have time and again 
indicated our desire to codperate in all measures that might be afforded us 
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for joining with the Powers of the world in limiting or reducing armaments 
and averting, if it can be averted, and I believe it will be, this rearmament 
race which is threatening in its ultimate results civilization as we have 
builded it up during these past centuries. We are willing to codperate in all 
efforts that can be made to reduce not only military armaments but to reduce 
economic armaments. And in that policy I think it may be fairly said that 
the United States has not only codperated but that the Government of the 
United States has practised what it preached. It is our belief that until, 
through some form of international coéperation, military and economic 
armaments can be controlled, there is no such thing as security possible. 

Finally, I should like to express my conviction that the Conference at 
Buenos Aires also had a very significant achievement in that it emphasized 
most significantly the belief of the American democracies that the principles 
of democracy are one of the most effective means of maintaining peace in the 
world today. Not long ago I had occasion to turn to an article that Mr. 
Root wrote some years ago in which he stressed his belief that one of the 
great essentials in the modern world was the enlightenment of the peoples of 
the world as to their duties and their responsibilities toward other peoples, as 
well as their rights with regard to other peoples. The truth is that irrespon- 
sible governments (governments which are not responsible to the peoples 
over which they rule), if they desire to seek more territory or more power, can 
at will make cannon fodder of their people; they can declare war when they 
see fit. But democracies, governments of peoples who have responsible 
governments, do not go to war unless they believe they are right. That, to 
my mind, is one of the very significant features of the provisions and the 
contractual obligations for consultation entered into between the American 
democracies. 

If an international controversy on the American continent should arise, 
under the agreements entered into at Buenos Aires consultation is obligatory 
upon all of the 21 Governments at the request of any one of them. It is 
perfectly incredible that, should a controversy arise and consultation take 
place, public opinion would not mobilize. Once the people are informed, 
they themselves will demand of their governments that a peaceful solution 
be found; and if they are told the truth by their governments, their voice is 
going to determine the outcome. That is the reason why I feel that the 
really significant accomplishment of emphasizing and proclaiming that the 
principles of democracy are a determining factor in the maintenance of peace, 
is something which has been of help to the world at large. Because, if the 
peoples are told the truth, they will not only demand of their governments 
that their governments find a peaceful outcome and a peaceful solution, but 
they themselves will secure peace. 

I feel that the Conference at Buenos Aires justified itself if only for the 
reason that I have just mentioned. I can mention many other achieve- 
ments. I can mention the fact that for the first time in history the American 
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Governments of this continent have assumed the obligation to provide for 
the interchange of professors and students, to give us all a better knowledge 
of one another. I can mention the resolution that we adopted proclaiming 
the adherence of all the American Governments to the principles of a liberal 
trade policy, going further than we ever as American Republics have gone 
before. I can mention many other features and phases of the results accom- 
plished at Buenos Aires, but those that I have listed seem to me to be the 
most significant. And I think that in the years to come we will all of us on 
this continent feel that if we proceed along the path we are now taking, the 
month of December, 1936, constitutes.a very notable milestone in the history 
of our continent. And I say the history of our continent, because due to our 
intimate, close and comprehending friendship with our neighbor to the 
north, the great Dominion, I think I am warranted in saying that the ideals 
which we at Buenos Aires sustained met a very warm response in Canada and 
that those accomplishments have reéchoed there as well. 

This year of 1937 is a critical year. I think the horizon is lightening. I 
think all of us have reason to feel more optimistic than perhaps we could 
have felt a year ago. And I think in great part that optimism which we 
have reason for feeling is due to the accomplishments of the American 
democracies at Buenos Aires. 


The ToastMasTeER. We were happy indeed to hear Mr. Welles, who 
has had great influence in Latin America, whose words are words of an 
expert. And in behalf of the American Society of International Law I 
congratulate and thank him. 

Mr. Wettzs. Thank you, Dr. Scott. 

The Toastmaster. The next speaker of the evening is the distin- 
guished son of a distinguished father, soldier and one-time President of the 
Republic of Ecuador. Our guest of the evening, as you doubtless know, 
graduated at West Point, where his two sons are now studying the ways 
of war and mastering the familiar English which I understand is spoken not 
only in the Academy but betimes in our Regular Army. 

Ladies and gentlemen, His Excellency, the Ambassador of Ecuador to 
the United States. 


ApDREss BY THE HONORABLE SENoR CapitAN CoLt6n Etoy ALFARO 
Ambassador of Ecuador 


The contribution made by America to the development of international 
law has been studied and recognized in recent years in view of the striking 
demonstrations that have been presented by writers on international law. 
The peoples of America, during the period of approximately three centuries 
when they were part of the colonial system, succeeded in molding politico- 
administrative units which contained the elements necessary to constitute 
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nuclei of nationalities capable of being converted later into true independent 
States. Those social groups, those politico-administrative units, reached a 
degree of development where logically and naturally was born the sentiment 
of liberty and independence. 

Studying the origins of independence in the American colonies, it is easy 
to see a variety of reasons, factors and elements which contributed, directly 
or indirectly, as a mediate or immediate cause, to the formation and develop- 
ment of a spirit of rebellion and independence. 

Together with the circumstantial reasons arising from the direct, realis- 
tic and objective observation of the inequality existing in fact between the 
Spaniards born in Spain, on the one hand, and on the other, not only the 
Creoles but even those who, though sons of Spaniards, were born in America; 
the objective observation of the fact that, as it has been expressed, ‘‘Los 
cargos eran para los espajioles y las cargas eran para los americanos’’ (that is, 
the Americans did the hard work and the Spaniards reaped the honors), in 
addition, we say, to these reasons, we must take into account the enthusiasm 
with which the politico-philosophic ideas of the leading writers of England 
and France were accepted and propagated in the American colonies. 

We find that in the colonial period there occurred in each of the present 
Republics of America open movements of rebellion which constitute definite 
and concordant antecedents of what, later on, will be the final movements 
for independence. And in those movements we can perceive not only the 
idea of the independence of the separate colonies with respect to the mother 
country, but we find in some clearly defined cases an anticipation of the idea 
of continental unification, of American consciousness which, with the pas- 
sage of time, is to be called Pan Americanism. 

For instance, if Francisco de Miranda and Antonio de Narifio y Alvarez 
are properly and justly called, in American history, precursors of inde- 
pendence, with equal justice and propriety must Dr. Francisco Javier Espejo 
be recognized as first among the precursors. 

As a matter of fact, Dr. Espejo, an Ecuadorean by birth, precedes 
Miranda and Narifio in the work for independence from Spain, to prove 
which it suffices to recall that Ecuador’s Dr. Espejo was first persecuted by 
the Spanish authorities for his work as a revolutionist and a liberator in the 
year 1783, the year in which Bolivar is born at Caracas, and Rocafuerte at 
Guayaquil; the year when the famous General Miranda, then living in the 
United States, begins to entertain ideas of freedom; and when at Paris is 
signed the treaty guaranteeing the freedom of the United States from the 
mother country, England. 

In the year 1788 Espejo suffers his second persecution, as ‘‘a traitor and 
enemy of the public peace,’ and so dangerous do they consider him in the 
Audiencia of Quito that they send him to Bogot4, capital of the viceroyalty, 
to be tried personally by the viceroy himself. 

In the year 1794 Espejo’s revolutionary plan is discovered and, perse- 
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cuted on that account, he dies in prison without having the opportunity that 
Miranda and Narifio had of participating directly in the revolutionary move- 
ments that gave their respective countries their freedom. 

But if Espejo’s death delayed the revolutionary uprising in the Audi- 
encia of Quito, it did not prevent his friends and disciples from continuing to 
prepare, in accordance with the master’s ideas, for the revolution which, 
discovered at the close of 1808 and the beginning of 1809, broke out, glori- 
ously and vigorously, on the 10th of August, 1809. 

Espejo, we repeat, was not only first among the precursors of inde- 
pendence, but was a true precursor of Pan Americanism. Having a clear 
and profound vision of American oneness, Espejo desired that the proclama- 
tion of independence should be made simultaneously in all the capitals of the 
viceroyalties and captaincies general and that there should be born a true 
spirit of solidarity and coédperation among all the American colonies, con- 
sidering the latter as units of one great whole, as elements of one larger 
organism that included them all. 

That is why the restless spirit of Espejo sought to communicate with the 
most remote corners of the Audiencia of Quito. That is why we find Espejo 
anxious and keen to go in person to Caracas and Mexico City, Guadalajara 
and Lima, Buenos Aires and Bogoté. 

And Espejo’s followers, carrying out his plan of liberation in August, 
1809, feel themselves bound to all their “American brothers,” and they 
address their official notes, their proclamations and declarations, to their 
“Fellow citizens of America.” The unity of America, the continental 
consciousness, the spirit of solidarity of the one America, the all-embracing 
America which Espejo advocated, is proclaimed later by his friends and 
followers. 

And when the revolutionary movement of 1809 takes place at Quito, it 
is communicated to the distant American colonies. And at Santa Fé and at 
Caracas and in far away Chile, the Quito insurrection produces unforeseen 
reactions; the Audiencia of Quito is considered and invoked as an example, 
and it is perfectly explicable that in the colonial milieu, already prepared and 
ready to proclaim its independence, the revolution of August 10, 1809, and 
the sacrifice of the patriots in August, 1810, were given full credit, and that in 
Chile, Quito was proclaimed as the “Luz de América,” the beacon light of 
America. 

The year 1810 is one of profound significance in the history of the Amer- 
ican peoples because it was in that year that most of them proclaimed their 
independence. That proclamation of independence constitutes an example 
showing the true solidarity, the authentic brotherhood of the peoples of 
America, which feel that they are in close association to carry out together an 
act of homogeneity and codéperation in their struggle against the mother 
country. 

The peoples of America are born linked with a close tie that leads them 
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to fight together against the then common adversary—such an effective and 
real solidarity which, unhappily, is not maintained, once independence is 
won, with the strength and vitality which were shown in the time of the 
struggle with Spain. 

During the period of the war for independence frontiers and boundaries 
are unknown. All have the feeling of union; they all feel themselves as one 
while facing the power of Spain. In those days armies, forces, assistance, 
even men, are given and transferred without consideration of boundaries or 
frontiers. In campaigns that have become legendary and in emprises that 
attain to heights of unbelievable grandeur, the men of that epoch go about 
like knights errant, with no distinction between countries or States, fighting 
for the triumph of freedom and offering their lives to win independence. 

The warriors of Venezuela and Colombia mingle without distinction to 
achieve the independence of their respective countries. Armies of Colombia, 
Peru and Argentina unite in a single body with those of Ecuador to assure, 
at Pichincha, the freedom of Greater Colombia. Armies of Argentina and 
Chile go to war in the territory of Peru for the independence of that Repub- 
lic, an independence that was only to be secured when the warriors of Vene- 
zuela and Panama, of Colombia and Ecuador, joined with the troops of Peru 
to win Peruvian independence and assure American liberty at Ayacucho. 

The spirit of solidarity which prevailed in the peoples of America for the 
winning of their independence must needs influence the specifically American 
mould in which international law in the New World had to be shaped. 

It is unnecessary to enter into a discussion of the well-known topic of 
whether or not there exists a strictly American international law. But 
what we cannot fail to recognize is that the American Continent contributes 
to the international law of the world typical forms and peculiar charac- 
ters which have a direct and necessary connection with the personal and 
specific viewpoints in relation to the development of the present American 
Republics. 

In this development of the American phases or types of international 
law we must, of course, start with the work of a genius, the unique and un- 
mistakable achievement of the Liberator Simon Bolivar, who embodied his 
former aspirations and his old convictions in such interesting documents as 
the famous Jamaica letter, ‘the letter of prophecies,” and in the famous 
convocation to the International Congress of Panama which was to meet in 
the year 1826. 

Bolivar’s clear conception of the necessity of a federation of the peoples 
of America goes back to the year 1810 when, in London, he advocated em- 
phatically the necessity of such a union. From the year 1810 on throughout 
the life of Bolivar is found the idea, the obsession of American union. 

We must not forget that about the same year of 1810 Juan Martin de 
Rosas, influenced by the independence movement in Colombia, proposed in 
Chile a kind of confederation of the American peoples. Juan Egafia, in his 
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proposed ‘Declaration of the Rights of the people of Chile,” also treats of the 
possibility of a congress of the peoples of America. 

As early as 1815 Bolfvar in his celebrated Jamaica letter proclaims in 
concrete and precise form the desirability of an international congress at 
Panama, an idea which was to become a reality in the year 1826. 

San Martin and O’Higgins, in the year 1818, also were concerned with 
the possibility of a confederation of the Republics of Chile, Argentina and 
Peru. 

The diplomatic policy of Colombia has an interesting moment when in 
1819 she sends to the United States of North America her first minister 
plenipotentiary, Manuel Torres, in whose intelligent and active work the 
North American writers themselves have found unquestionable antecedents 
of the South American origins of the Monroe Doctrine. 

In the year 1821 Colombia sends a minister plenipotentiary to Mexico 
and a minister plenipotentiary to Peru, Chile and Argentina, with the firm 
purpose of concluding treaties of confederation, friendship and alliance 
among the American peoples. 

As is well known, the treaty with Peru was signed in the year 1822, the 
same as with Chile; with Argentina and with Mexico the treaties of alliance 
and confederation, with some variations, are signed in the year 1823. 

Finally, in 1824 Bolivar sends out the call for the International Con- 
gress of Panama. The tireless spirit of the Liberator, on the same day he 
arrived at Lima, December 7, 1824, dictated the circular letter of invitation 
to the chancelleries of America. 

Time not permitting me to read that document, which is fundamental in 
American diplomatic history, I shall confine myself to recalling that Bolivar, 
preoccupied with the establishment of a “league of guaranties which in peace 
or war may be the protecting shield of our new destiny,” refers to the neces- 
sity of establishing a league, and consolidating power in a great political unit 
which, exercising its authority, may direct the policy of our governments— 
a very considerable authority which ‘cannot exist except in an assembly of 
plenipotentiaries appointed by each one of our Republics, and united under 
the auspices of the victory won by our arms over the power of Spain.”’ 

In his convocation Bolivar recalls that in the year 1822 he had already 
proposed an assembly of plenipotentiaries at Panama ‘“‘which may serve us as 
a council in great conflicts, as a point of contact in our common dangers, as a 
faithful interpreter of public treaties when difficulties arise and, finally, as 
a conciliator of our differences.” 

Between the time of the convocation and the meeting of the Congress, in 
July, 1826, we have to note the treaties of Colombia with Central America 
which maintain the idea of the confederation. And also the fact that 
Monteagudo, in the year 1825, under the inspiration of Bolivar, wrote his 
book, ‘‘Essay on the Necessity of a General Federation among the American 
States.” 
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The Congress of Panama, as is well known, constitutes a real source of 
modern international law. In the resolutions of the said Congress we find, 
among other interesting elements, a clear and exact idea of a league of na- 
tions, a precedent which was surely had in mind in the preparation of the 
very text of the statutes of the League of Nations, as may be seen from a 
simple comparative reading of the resolutions of the Congress of Panama and 
the Covenant of the League of Nations. 

Furthermore, there was established then the obligation to support the 
sovereignty and independence of the States even by the contribution of 
armed contingents by the signatory countries. There the obligation was 
established of settling international disputes by pacific means. The system 
of economic “sanctions” which was established by the League of Nations 
also finds a precedent in the Congress of Panama. International concilia- 
tion, that flexible and effective instrument for the maintenance of peace, was 
specifically decided upon. At the Congress of Panama was confirmed also 
the principle of the uti possidetis of 1810, a principle generally accepted by all 
the countries of America for the determination of the boundaries of their 
respective territories. And, finally, it must be remembered that the assem- 
bly of plenipotentiaries, contemplated in the Panama resolutions, was to 
have the functions of an international court of justice. 

At the time of the Congress of Panama the Central American states- 
man, Cecilio del Valle, submitted also a proposal for a confederation of the 
American States. 

After the Congress of Panama, the American desire to adapt and shape 
international law in accordance with the needs and circumstances of the New 
World, is shown in many projects and varied endeavors. 

In the years 1831, 1838 and 1840, the Republic of Mexico plans the 
assembly of several American congresses. In 1847 and 1848 the Congress of 
Lima is held. In 1853 the President of Venezuela plans an international 
congress. In 1877 another international congress is held at Lima. In 1888 
and 1889 the International Congress of Montevideo makes real progress with 
respect to the codification of international law. In the year 1889 there met 
at Washington the First Pan American Conference, the beginning of the 
important series of conferences which have contributed so much to unite 
America. 

To complete certain data relative to the important facts connected with 
the growth of the inter-American spirit, I must mention the project which 
Brazil had in the year 1896 of calling an inter-American congress, and also 
the Colombian project of 1898. For reasons that this illustrious audience 
will doubtless understand, I shall take the liberty of devoting a few moments 
to recalling an Ecuadorean initiative which was effected in 1896. 

The then President of Ecuador, General Eloy Alfaro, invited the nations 
of America to hold an international congress in the City of Mexico which 
should be attended by two representatives of each of the Republics of the 
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Continent of Columbus. The invitation, dated December 26, 1895, states 
that the international congress would endeavor to “decide matters of vital 
importance, politically and commercially, to all the Republics of America” ; 
“resolve upon everything relating to their progress and welfare; and shape, 
on a basis of justice and fraternity, American public law.”” General Alfaro 
refers specifically to the necessity of avoiding conflicts, ‘‘assuring peace 
between our Republics and the other nations” and insists firmly that “the 
Republican Congress of America work for the formation of a public law of 
America.” 

With seven American nations in attendance the Republican Congress of 
America met in the capital of Mexico on the tenth of August, 1896, and 
constituted an effective step in the development of American endeavors to 
prescribe a public law for the Continent. 

In all the successive endeavors that have been made in America toward 
the development of international law we can find antecedents referring to the 
necessity for regulating international justice among the States. But an act 
of extraordinary importance in this respect is the organization of the Central 
American Court of International Justice, which was effected in 1907. 

The five Central American Republics, Costa Rica, Guatemala, Hon- 
duras, Nicaragua and El Salvador, agreed to establish the Central American 
Court of Justice, the first court of its kind that has existed in America, and, in 
a certain sense, the first of its kind in the world. In the 28 articles of the 
convention of December 20, 1907, the countries named established the 
Central American Court of Justice to which should be submitted “all con- 
troversies or disputes that may arise among them, of whatsoever nature or 
origin, in case the respective Chancelleries should not have been able to 
reach an understanding.” 

The Central American Court of Justice lasted ten years, but that short 
and fruitful life constitutes an antecedent of high importance which the New 
World must take into account for the organization of an Inter-American 
Court of International Justice. 

Doubtless it was the value of the experiment observed during the period 
in which the Central American Court of Justice functioned that inspired the 
Costa Rican delegation to the Fifth International Conference of American 
States, which met in Chile in 1923, with the project of a complete plan of the 
statute of a permanent Inter-American Court of Justice. The fifteen arti- 
cles of the Costa Rican project signify a contribution of real interest in the 

moulding of an American consciousness favorable to the organization of an 
American Court of International Justice. The Fifth Conference referred 
the project for study to the International Commission of Jurisconsults which 
was to meet at Rio de Janeiro. 

In the same year of 1923 the governments of the Central American 
Republics discussed and approved a project for the establishment of a Cen- 
tral American International Court; a project in 29 articles in which are con- 
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templated the various fundamental aspects that may have to do with the 
firm and permanent organization of an Inter-American Court of Justice. 

Another contribution we must remember when referring to the projects 
of Inter-American Courts or Tribunals of International Justice is the project 
which was submitted by Dr. Jestis M. Yepes, the delegate of Colombia, to 
the Sixth International Conference of American States at Habana. 

At the Seventh Conference, meeting at Montevideo, the Mexican dele- 
gation submitted the project of a Peace Code, an important work of collabo- 
ration which systematized in an able manner the instruments for peace which 
had been produced in America up to that time. The chapter in the Peace 
Code submitted by Mexico which is devoted to the American Court of Inter- 
national Justice shows us a noteworthy endeavor relating to the satisfaction 
of a need that is being more and more strongly felt in America, concerning 
the organization and functioning of an American Court of International 
Justice. 

When His Excellency President Franklin D. Roosevelt, in his far-sighted 
wisdom, called for the Inter-American Conference for the Maintenance of 
Peace, which assembled at Buenos Aires on December first of last year, 
several American countries such as Colombia, Cuba, Costa Rica, Ecuador, 
El Salvador, Guatemala, Nicaragua, Panama and Peru suggested, under one 
form or another, that the matter of the creation of an Inter-American Court 
of International Justice should be studied and decided upon in the said 
Conference. The Buenos Aires Conference, in a resolution of December 16, 
1936, entrusted and especially commended to the Governing Board of the 
Pan American Union the study of the projects submitted at that Conference, 
as well as previous initiatives and even such as might in the future be sub- 
mitted, respecting the creation and organization of an Inter-American Court 
of International Justice. The Governing Board of the Pan American Union 
is to render its report and conclusions thereon to the next International 
Conference, which is to be held at Lima in 1938, for consideration by the 
Conference. 

Regarding Canada, which is surely an American State, it is heartening 
to learn that the people of Canada have followed with great interest the 
proceedings and resolutions of the Peace Conference of Buenos Aires. Not 
only do we look upon Canada as an American State but also as a link be- 
tween the free Republics of America and the world-wide British Empire. 
May we not hope the day may come when Canada may join us in our 
American Conferences? 

The antecedents I have noted reveal that in America the establishment 
and functioning of an Inter-American Court of International Justice is 
already felt as an urgent necessity. 

In connection with the endeavors relating to the creation of the said 
institution I wish to make special mention of the contribution, as effective as 
it is illustrious, of Professor James Brown Scott, whom we may justly term 
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a true champion in the campaign for the organization of an Inter-American 
Court of International Justice. 

It is sufficient to recall that as early as the year 1923 Dr. Scott sub- 
mitted for consideration by the American Institute of International Law a 
project of a “Pan American Court of Justice,” a project which, approved by 
the said Institute, was submitted to the International Commission of Jurists 
of Rio de Janeiro and to the Habana Conference of 1928. In Dr. Scott’s 
project everything is precisely determined respecting the organization of an 
Inter-American Court of International Justice, as regards its composition, 
internal organization, jurisdiction of the tribunal and its procedure. 

In the year 1932 Dr. Scott, in association with Dr. Victor Matrtua, 
presented the project of a Permanent Inter-American Court of Justice, re- 
vised, and with some modifications and amplifications relating principally to 
the jurisdiction of the tribunal. 

Tireless, Dr. Scott has continued, in the years 1933, 1935 and 1936, to 
work for the organization of the Inter-American Court of International 
Justice. 

We are entitled to hope that the Pan American Conference of next year 
will see the establishment of the Inter-American Court of International 
Justice which may satisfy the need deeply felt in America, which does not 
signify any lack of appreciation of the value of the Permanent Court of 
International Justice of The Hague. With suitable regulations governing 
competence in the respective cases to prevent conflicts of jurisdiction that 
may arise, the Inter-American Court of International Justice would be able 
to carry on its important functions and spread its beneficent influences 
throughout the New World. 

In concluding this brief reminder of the American endeavor on behalf of 
the definitive establishment of the Inter-American Court of International 
Justice, permit me to perform an act of deserved justice, by extending cor- 
dial and particular greetings to Dr. James Brown Scott, the efficient pioneer 
and tenacious defender of the Inter-American Court of International Justice. 


The Toastmaster. Ladies and gentlemen, I am sure you are grateful 
to the Ambassador for the background of Latin American history and his 
prophecy this evening. 

The next speaker will be Professor Percy E. Corbett, of McGill Uni- 
versity, Montreal, Canada, who will give us his reflections upon Canada’s 
relations to other countries. 


ApprEss BY Proressor Percy E. CorBetr 
McGill University, Montreal 


I suppose it would be strange indeed if in this year of what might be 
called Pan American grace a banquet of this Society of International Law 
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should not assume something of the air of a love feast. Even a Canadian 
must realize that in all the confused panorama of international events in the 
last twelve months one of the most constructive, one of the most hopeful 
lines of development has been the achievement of Pan Americanism. 

You have here in your meeting this year the infinite encouragement of 
positive progress, encouragement in a world where elsewhere the prospect of 
advancement is temporarily dark. And a Canadian present at such a feast 
must look upon it with something of hunger, hunger which at this stage of 
the proceedings, I hasten to assure you, is purely intellectual. I come from 
a country which is near but which in this progressive movement has been 
extraordinarily aloof. It has been aloof officially; yet, as has been suggested 
by the preceding speakers, it has not been aloof in the interest of its people. 
We have been watching the events of the last eighteen months, we have 
been watching the preparations for the Conference at Buenos Aires, watch- 
ing the deliberations of that Conference, reading the documents that re- 
sulted from it. There has been some skepticism in my country, as else- 
where; there have been murmurs of so many more agreements, so many 
more scraps of paper. But I personally believe that something very positive 
and real has been accomplished. 

I am going to commit, Mr. Chairman, something which in this distin- 
guished audience is perhaps an effrontery by taking two minutes to recite a 
personal narrative. 

I went as a very young man, after three years of war, to Geneva as a 
member of the original Secretariat of the League of Nations. I went with 
friends from Oxford, all of us under the influence of high hopes and idealism, 
believing that we were experiencing, that we were even participating in the 
construction of anew era. After those first days of ardent hope, even com- 
plete confidence, there followed years of disillusionment. That disillusion- 
ment, in me at least, has not been the death of hope. It has meant, I think, 
that I have learned patience. I have, I believe, learned to understand that 
a larger integration of the international community is needed than was 
planned or resulted from the Conference of Peace and the Covenant of the 
League of Nations. And now one of the contributing elements in the sur- 
vival of hope is the fact that I believe I see in this hemisphere the beginning 
of that larger integration. I am encouraged, by what fell from the lips of 
The Honorable Assistant Secretary of State earlier this evening, to believe 
that this movement toward effective collaboration and coéperation will not 
stop at the geographical limits of this hemisphere. 

It seems to me that in your references to Canada and your kindness to 
myself in your invitation to me to come here there is a hint of a larger pur- 
pose. And I welcome that as one who believes that the next great step in 
human civilization is precisely the achievement of the object of this Society, 
namely, the realization of the rule of law in international affairs. As a 
believer in that doctrine I must hope, and I do hope; and I am anxious to 
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discover in what way my country, which is so near and yet which has been so 
aloof in this movement, may participate at least in the legal aspects of the 
development. 

You may ask me what are the obstacles to such participation on the 
part of Canada. Well, the obstacles are of two sorts. First is the fact that 
our system of legal education has barely emerged, let me say frankly, from 
the pioneer stage. It has not yet reached the position where such a subject 
as international law can be regarded as something of practical necessity. 
The general attitude toward it in those bodies which have control of training 
the bar in my country is that it is a subject which is almost essentially 
academic, very theoretical and, therefore, something of a luxury which the 
young man going to make his career at the bar may more or less avoid. 
That is one obstacle. 

The second obstacle is of a politico-sentimental nature. It is the old 
story of our extraordinary divided allegiance and loyalty. Canada is in- 
evitably and irresistibly North American, if you speak geographically or 
economically. But struggling against any complete integration of Canada 
in the American system, there is a tradition of affection, of loyalty, to the 
Mother Country, which is one of the great Powers of Europe. 

Now, there is hope in spite of those obstacles. You know as well as I 
do, and some of you better than I do, that the universities in this country, 
and again in Canada, observing that time-lag which separates movements in 
this country from those which follow in Canada, are paying more and more 
attention to international law. You know how training in this discipline is 
not being left exclusively to faculties of law but is being incorporated in the 
courses of study of political economy. That is happening in my country as 
well. And I think we may look forward to a great advancement in interest 
and study of international law in Canada. 

In that connection may I say that the ground is being explored very 
carefully, because we do not wish to make false starts. The ground is being 
explored with a view to ascertaining how best we can establish a society 
which might conceivably correspond with this great Society of yours. 

And let me say also that in considering that problem, a problem which 
is confronted with the difficulties of distance and relative sparsity of popula- 
tion, which makes conferences hard, looking forward to dealing with that 
problem, we shall have before us the very helpful history of the formation 
and growth of the great Society which is assembled here tonight. We shall 
have also the personal inspiration of Dr. Scott who, I know, has this possible 
development in Canada very much at heart. 

Then, as for the political, sentimental barrier, if so it may be called, we 
have been learning through our experience in the League of Nations that we 
can take an independent part in international politics without ceasing to be 
British. It has been felt, it has been argued, that whole-hearted participa- 
tion in Pan American development would constitute something in the nature 
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of a betrayal of the British tradition. I think the sentiment is gaining 
ground that a loyalty that can not survive coédperation demanded by the 
needs of political life, a loyalty which can not survive our adaptation to 
our immediate surroundings and practical needs, would be scarcely worth 
retaining. 

I think that obstacle is disappearing; and a change of tone in the last 
year toward things Pan American in my country is clearly evident in the 
press notices of what has been going on, in the conversations of university 
professors, and even in the speeches of our responsible Ministers. I think, 
then, that we may look forward to a time in Canada when we shall have an 
organization that will be able to take part in the development of interna- 
tional law as the rule of life in this hemisphere. 

It has been suggested—it has been suggested tonight—and it is often 
stated in Canada and in England, and in the United States, that Canada 
should be content to exploit her ambiguous position, the position of having 
one foot in Europe and one foot in the Western Hemisphere, to exploit that 
position as the official interpreter of things American to Great Britain. 
Now, ladies and gentlemen, the function of an interpreter is a very useful 
one. But the interpreter is essentially a subordinate person; and the func- 
tion of interpreter is scarcely a concept about which to build up a national 
character and a national purpose. One must have, I believe, the reality, or 
if not the reality, then a strong illusion of some original contribution to 
make. It is to that contribution that I look forward; and it is to bringing 
about a state of mind that will make possible the codperation of which I 
have spoken that I, for one, long ago dedicated such poor strength as I have. 


Toastmaster. Dr. Afranio de Mello Franco, former Minister for For- 
eign Affairs of Brazil, and now in Washington as the delegate of his Govern- 
ment on the Pan American Committee of Experts for the Codification of 
International Law, has accepted our invitation to the banquet and was 
gracious enough to consent to say a few words in tribute to the late Elihu 
Root; but unfortunately Dr. Mello Franco has been unavoidably detained and 
cannot be with us. His remarks will be included among the addresses of 
this evening and printed in the Proceedings of the meeting. 


Appress By Dr. AFRANIO DE MELLO FRANCO 


Former Minister for Foreign Affairs of Brazil; Brazilian member 
of the Pan American Committee of Experts for the 
Codification of International Law 


Mr. President, and Members of the American Society of International 
Law: An obscure member of the Brazilian Society of International Law, I 
esteem it a high honor to be invited to participate in this session in which a 
solemn tribute is paid to the memory of one of the most notable members 
of the American Society of International Law, the eminent Elihu Root, who 
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was undoubtedly one of your greatest statesmen and one of the most ardent 
champions of an ever closer union between the American Republics. 

I consider it a grateful duty to evoke his memory at this time, not only 
because of services that he rendered to the Latin American nations, but also 
because of his affectionate regard for Brazil, which was revealed in his con- 
stant understanding of our mutual interests during the time when, as Secre- 
tary of State, he codperated with our great Ambassador Joaquim Nabuco. 

In 1906 we received him in Rio de Janeiro for the sessions of the Third 
International Conference of American States, of which he was the Honorary 
President, two of the members of the Brazilian delegation being Baron do 
Rio Branco, Minister of Foreign Affairs, and Nabuco, Ambassador to the 
United States. The notable address made by that illustrious American 
statesman at the opening session of the conference echoed throughout Amer- 
ica like a cry of faith and confidence in the destiny of this continent, an in- 
clusive pledge for the recognition of the equality of all the sovereign American 
States, a common hope for the perfecting of our democracies, and a solemn 
affirmation of the general desire to guarantee peace through justice. 

Always guided by the ideal of strengthening the Pan American spirit, 
Root took an effective part in the erection of the building of the Pan Amer- 
ican Union, which we owe to the generous gift of Andrew Carnegie, by securing 
the land necessary for that beautiful edifice. 

To his initiative was also due the creation of the American Institute of 
International Law, which has rendered so much service to the cause of the 
rapprochement of the Republics of this continent and to the codification of 
international law. 

It was thanks to Root’s efforts that the Second Hague Peace Conference 
was postponed to 1907 so as to permit the Third International Conference of 
American States to be held the previous year, and it was also thanks to his 
good offices that all the Latin American Republics were invited to take part 
in that world conference, while only two of them, Brazil and Mexico, had 
been invited to the first conference, held in 1899. 

It may be said that for more than half a century of political activity 
Root devoted his efforts to the development of a spirit of solidarity between 
the nations of the New World, always preserving a lively confidence in the 
destiny of the American peoples and in the increasing unification of their 
cultural institutions. He did not have in mind an absolute separation be- 
tween the New World and the Old, either from the political point of view or 
from that of economic and commercial relations, but, on the contrary, always 
preached the necessity of codperation among all states and all peoples, as 
members of a single family. No nation, he said, can live in isolation, and 
the progress of each one represents part of the development of the human race. 
No nation can stand apart from the general progress of humanity. Mean- 
while, it must be recognized that in certain aspects there are conditions pe- 
culiar to the American Continent which make its nations similar to each 
other but different from the nations of the Old World. 
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In view of these special conditions, which characterize the American 
nations in various aspects, Root declared at a session of the American Society 
of International Law that the objective of this institution is not the idea that 
American international law should be different from general international 
law, but that there can be special American points of view on international 
questions; or that certain conditions inherent in the American Republics may 
make it desirable for them to insist on and to give preference to the develop- 
ment of certain principles to be established by law; or that when there is a 
variety of opinions on each subject, it may be useful to submit the different 
points of view to discussion and comparison; or that the habit of thinking 
broadly in international matters and not narrowly and locally should be 
fostered; and that the knowledge, in each country, of the viewpoints and 
habits of the others would make all the American States more unified in their 
character as members of the family of nations, more tolerant of the opinions 
of others, and more aware of their international duties and mutual rights. 

Indeed, there is an evident spiritual affinity between the American na- 
tions. Perhaps it cannot be defined, its boundaries delimited or its origins 
fixed; but it is certain that it exists. It is manifest in certain constant and 
visible signs and evolves naturally, asserting itself more every day, even in 
crises in the sentiments of brotherhood and peace, in relations between the 
American States. 

The assertion of Pan Americanism is not a concept of continental isola- 
tion; far less is it an expression of hostility toward or mistrust of the Old 
World. It is indeed the recognition of an indisputable reality, the result of 
geographical, historical and social conditions, which act as natural forces, all 
tending to the unity of the great American family. 

I see no reason why the principle of continental solidarity should not be 
stimulated. On the contrary, I think that it is the duty of the governments 
to codperate by every means in their power so that America, diverse as are her 
states, shall stand forth in the world with majestic unity. This will make her 
great, without sacrificing the individual countries of which she is composed. 

I believe that this was the political ideal of Elihu Root, as may be de- 
duced from his brilliant public life, so ably summarized by the eminent Presi- 
dent of this Society, Professor James Brown Scott, in an article published in 
the April issue of the Bulletin of the Pan American Union. 

This ideal was expressed in a few words in the address delivered by Elihu 
Root at the inauguration of the building of the Pan American Union on April 
26, 1910. “The building,” he said, “however beautiful, is more important 
as the symbol, the ever-present reminder, the perpetual assertion, of unity, of 
common interest and purpose and hope among all the Republics. This build- 
ing is a confession of faith, a covenant of fraternal duty, a declaration of 
allegiance to an ideal.” 

As a Brazilian, I recall with emotion that Root considered Joaquim 
Nabuco “the great Latin American exemplar of the new Pan Americanism,” 
and that in the above-mentioned address he made the following moving refer- 
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ence to my great compatriot: “One voice that should have spoken here today 
is silent, but many of us cannot forget or cease to mourn and to honor our 
dear and noble friend, Joaquim Nabuco. . . . No benison can be pronounced 
upon this great institution so rich in promise for its future as the wish that 
his ennobling memory may endure and his civilizing spirit may control in 
the councils of the International Union of American Republics.” 

Root was undoubtedly one of the apostles of Pan Americanism, one of the 
preachers of peace in the Americas, one of the evangelists of continental 
solidarity. The ideal animating him was transformed day by day into reality 
and has enlightened the conscience of the American Governments, finding its 
highest expression in the administration of your great President, Franklin 
Roosevelt, who has had the high-minded and loyal codperation of Mr. Cordell 
Hull as Secretary of State. 

Members of the American Society of International Law, I beg to express 
my thanks for the honor of your invitation and the opportunity that you have 
offered me of rendering in these simple words a tribute of respect and gratitude 
to the undying memory of your great compatriot, who was a sincere and 
trusted friend of the Latin American Republics, a laborer for peace, a con- 
vinced champion of justice in international relations. 

Permit me here a personal disclosure, which I venture to make only to 
justify the deep emotion with which I render to the memory of that unfor- 
gettable American statesman this modest tribute of my gratitude. Honored 
by the Nobel Prize for his great services to the cause of world peace, Elihu 
Root in 1934 proposed to the Committee of the Storthing in Oslo, for the 
Nobel Peace Prize of 1935, the obscure name of the Chairman of the Colom- 
bian-Peruvian Conference assembled in Rio de Janeiro. 

Although I saw in this act of that eminent statesman only a desire to 
honor the Governments of those two noble countries and their respective dele- 
gations, who had just given to the world so distinguished an example of respect 
for the principle of the pacific solution of international controversies by re- 
course to law and justice, I nevertheless received as an inestimable gift this 
suggestion from so high a source, and from the first I considered it as great 
an honor as the award of the prize. Blessed be the memory of Elihu Root. 

America will forever preserve his name on the roll of its greatest servants, 
and history has already recorded him among the immortals. 


The Toastmaster. Ladies and gentlemen, on behalf of the American 
Society of International Law I have the honor and pleasure to thank you for 
your gracious presence this evening, and in behalf of its members to wish you 
Godspeed. The Reverend Father Francis Edmond Lucey, Regent of 
Georgetown Law School, will deliver the benediction. 

Rev. Father Lucry: We give Thee thanks, O Lord, for these Thy gifts 
which we have received from Thy bountiful hand, through Christ our Lord. 
Amen. 

(The meeting adjourned at 10:40 o’clock p.m.) 





MINUTES OF THE EXECUTIVE COUNCIL 
Thursday, April 29, 1937 


The Executive Council of the American Society of International Law 
met on Thursday, April 29, 1937, at three o’clock p.m. at No. 700 Jackson 
Place, N.W., Washington, D. C. The Chairman, Mr. Cuartes Henry 
Butter, presided. The following members answered present to the roll call: 


ELEANOR WYLLYs ALLEN ArtTuur K. Kuxn 

Puitiep MaRsHALL BROWN Howarp §S. Le Roy 

CHARLES Henry ButuErR, Chairman CuARENCE E. MARTIN 

Francis Deix Jackson H. RaLtston 

Cuares G. Fenwick JaMES Brown Scort, President 
Grorce A. Finca, Secretary Ewuery C. STOWELL 

James W. GARNER WituiaM R. VALLANCE 

Green H. HackwortH CHARLES WARREN 

Puauir C, Jessup Lester H. Wootsey, Treasurer 


HERBERT WRIGHT 


Tue Secretary read the notice of the meeting. 

The following members sent communications regretting their inability 
to be present: Jonn Dickinson, Karu F. Geisrr, Howarp THAYER KINGs- 
BURY, FREDERICK A. MiIppLEBUSH, JESSE S. Reeves, Etpert D. THomas. 

The Council rose in memory of Exrau Root and CHANDLER P. ANDER- 
SON, recently deceased. Upon motion duly made and seconded, it was di- 
rected that the presidential address of Mr. Scorr to be delivered at the 
opening meeting of the Society be adopted as the official expression of the 
Society and that a copy thereof be sent to Mr. Root’s family. Mr. Woot- 
SEY was requested to present to the Society for adoption an appropriate 
memorial regarding Mr. ANDERSON. 

The minutes of the meetings of the Executive Council of April 23 and 
25, 1936, and of the Executive Committee of November 24, 1934, and March 
23, 1936, which had been printed in the official PRocEEDINGS OF THE SOCIETY, 
were approved as printed, their reading being dispensed with. 

The Secretary made the following report on the membership of the 
Society: 


Membership at date of last report, April 23, 1936: 


No ag. cia ch cg oe ear ceerereeesiew cect eae cnbeeesne 9 

SN eo o'5. 5 50S o oe CR tere Ci oxen edo eae ne wcidinentasleeesenes 30 

IIIS 20 Soda we crore eres aie ele merrc ieee ste awe a SACRE ON 948 
— 987 
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New members since last report: 


I hk ora Ere ig. hg casio as char ein UncoratsAalaiale maracas oils as in Ww at a 0 
earch cota sh rare ansiavk is re ceca i ap oenIN Pee ancsnaratatatelata sibeaicam un 0 
PIO 5 ka. p66: once iene eRe aL aatas OR Oe Roe cae RII 47 
47 
INN 65 seriou gnats everenosar eae e"e see mania arotnn asainia ac ea ietaw ein 14 
— 61 
1,048 
Losses of membership since last report: 
NI So Nass cher b al ie: Zhai ss slhcravis oa Para ase ae pase Dees AS 33 
NN 455i zac a-sxa vara xo! oho Shek what ako eonard Sa Suave a Nieto 16 
er aos 1earu'vs vies bial oral OTA SUR ee eames EET RIG 27 
— 7% 
INI 5.22 61> 0 /a Suslavn. due reterh sonia meas eee eae ete es 972 
III 2 c!. n't Sass wa ein ceed oe ween a aceneueante 15 


The TREASURER submitted a report on the finances of the Society for 
the year January 1—December 31, 1936, of which he made an oral summary. 
The report was received, approved, and ordered to be filed. 

The Secretary presented the report of F. W. Lafrentz & Co., certified 
public accountants, upon their audit of the accounts of the Society for the 
year ended December 31, 1936. The report was read, approved, and ordered 
to be filed. 

The Editor-in-Chief of the AMERICAN JOURNAL OF INTERNATIONAL Law 
being absent in Honolulu, the Managing Editor submitted the four numbers 
of the AMERICAN JOURNAL OF INTERNATIONAL Law published during the 
preceding year. He also submitted a written report showing the work of 
each of the editors during the year, which was received and ordered to be 
filed. He made an oral statement in regard to the meeting of the Board of 
Editors previously on the same day, in which were discussed vacancies in 
the Board and a canvass made of qualified persons to fill the vacancies. The 
Managing Editor also submitted the following report on subscriptions to the 
AMERICAN JOURNAL OF INTERNATIONAL Law since the last meeting of the 
Council: 


Subserintions reported April 23, 1006... ....... .cvcccscescccccessceesees 1,171 
New subscriptions since last report... 2.0.2... . cece cece e eee ences 68 
Subscriptions canceled since last report..............seeeeeeeeeeees 60 
I ws sos )aa is arene saree iciarnisieie-p9c5us a cla a eieie eee slate ate sine cients 8 

Ot OR RO FO TOE oan. 558 Sein chee tawbals 1,179 


Finally, the Managing Editor reported that the cumulative index to 
Volumes 16-30 of the AMERICAN JOURNAL OF INTERNATIONAL Law and 
Supplements, and PrRocrEDINGsS OF THE AMERICAN Society OF INTERNA- 
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TIONAL Law, is now in an advanced state of preparation and he hoped to be 
able to have the volume published before the next meeting of the Society. 

Professor James W. GARNER, Chairman of the Committee on Selection 
of Honorary Members, reported that his committee had considered the 
names of several men who had been suggested for honorary membership in 
the Society. He stated that the committee felt that this honor should be 
reserved for persons who have made outstanding contributions to the sci- 
ence, and that after considering all the suggestions received, the committee 
had decided to make no recommendation for honorary membership this 
year. There was a general discussion of the considerations which should 
govern in the selection of honorary members of the Society. Mr. WARREN 
thought that in addition to bestowing honors upon the outstanding men in 
the profession, honorary membership should be bestowed in such a way as 
to strengthen the influence of the Society, and for this reason he suggested 
that geographical distribution of honorary members should not be over- 
looked. He thought that some attention should be given to available per- 
sons from South America. Mr. Brown expressed the opinion that honorary 
membership should be confined to men of great distinction. Mr. Jessup 
agreed with Mr. WaRREN as to the desirability of considering South Ameri- 
can jurists, and suggested that at the next meeting of the Council the com- 
mittee present a detailed report on possible available international lawyers 
of Latin America. Mr. Fincn suggested that a similar report should be 
made regarding the jurists of Scandinavia. 

All of these suggestions were referred to the committee for considera- 
tion in reporting to future meetings of the Society. 

Mr. Scott moved that the report of the Committee on Honorary Mem- 
bership be amended by recommending the nomination of Gilbert Gidel of 
France. This motion was duly seconded and after a lengthy discussion it 
was put and carried. 

Mr. Exttery C. Stowe.u, Chairman of the Committee on Increase of 
Membership, reported that invitations had been extended to some 850 mem- 
bers of the Federal judiciary, United States attorneys and other officials of 
the Department of Justice, accompanied with an attractive pamphlet repro- 
ducing the contents of the last volume of the JourNAL. Only five new mem- 
bers, however, had been secured through this outlay. Mr. StowsrLu sug- 
gested that the Society should provide for memorial memberships to be 
donated by the relatives and friends of deceased members. He also proposed 
that there should be a special student membership at a reduced rate for dues. 
After discussion, in which it was developed that it would be necessary to 
amend the Constitution of the Society in order to reduce the dues, Mr. 
Jessup offered the following resolution which was duly adopted: 


Resolved, That the Executive Council propose the following 
amendment to the Constitution to be submitted to the Society for 
action at its 32nd annual meeting: 
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Article III of the Constitution is amended by adding after the 
second paragraph thereof the following paragraph: 
“The Council is authorized to establish a student membership 
upon payment of dues of not less than three dollars.”’ 


The Chairman of the Committee on Annual Meeting was not present, 
and the Secretary submitted as the report of that committee the program 
of the thirty-first annual meeting of the Society. 

The Chairman of the Committee on Codification of International Law 
was also absent, and the Secrerary presented a letter from him of April 6, 
1937, suggesting that he be relieved of the chairmanship, and that Mr. 
Epwin M. Borcuarp be substituted in his place and be requested to present 
the report of the committee at the meeting of the Society on Saturday, 
May 1. The suggestion contained in the letter of the Chairman of the com- 
mittee was approved and the Secretary was authorized to request Mr. Bor- 
CHARD to make the report of the committee to the Society. 

Mr. Hersert Waricut, Chairman of the Committee on State Depart- 
ment Publications, made an oral report showing the activities of his commit- 
tee in codperation with officials of the Department of State and committees 
of Congress. At the conclusion of his statement the Executive Council 
directed that the written report of the committee to be submitted by the 
chairman be printed in the PROCEEDINGS OF THE Society, and that reprints 
of the report be made available for use by the committee, the State Depart- 
ment, and committees of Congress. 

Mr. F incu reported that Senator Thomas and he had attended the meet- 
ing of the American Council of Learned Societies in New York January 28- 
30 as the representatives of the Society. He said that nothing transpired 
at the meeting which required the action of the Society. 

Miscellaneous business being then in order, the Secretary reported that 
the Society had been requested to make a literary contribution in homage to 
Professor Edouard Lambert of the Faculty of Law of the University of 
Lyons upon the occasion of his retirement, on some subject of comparative 
law, and that after consultation with the Editor-in-Chief of the JouRNAL, 
Mr. ArtHuR K. Kuun had been requested to make this contribution, and 
that he had courteously responded by preparing an essay entitled ‘‘The 
Function of the Comparative Method in Legal History and Philosophy.” 

The Secretary also submitted several communications from Honorable 
Sol Bloom, Director General of the United States Constitution Sesquicen- 
tennial Commission, requesting the Society to participate in the celebration 
of that event during the years 1937-1939. The request was referred to the 
Executive Committee. 

The SecrEeTary presented a letter of March 26, 1937, from President 
Bessie C. Randolph of Hollins College, expressing appreciation of the dona- 
tion of books by the Society to the library of that college. 

The Secretary then referred to the desirability of obtaining articles 
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for the AMERICAN JOURNAL OF INTERNATIONAL Law by foreign contributors, 
and he stated that it seemed impracticable to get such articles without pro- 
viding an honorarium for the contributors. He thought it possible that a 
fund for this purpose might be obtained for the Society, and he suggested 
that the Council authorize disbursements for this purpose from such a fund. 
Upon motion duly made and seconded, the following resolution was adopted: 
Resolved, That the Treasurer be and he is hereby authorized to 

receive and disburse any funds that may be received by the Society for 

the payment of honoraria to foreign contributors of articles to the 

AMERICAN JOURNAL OF INTERNATIONAL Law in amounts not exceeding 

fifty dollars in any one case. 

Mr. Hersert Wricat presented resolutions urging the publication of a 
supplementary volume bringing up to date the English edition of the Treaties 
of the United States edited by Malloy, and approving the policy of the Depart- 
ment of State in regard to the publication of diplomatic correspondence in 
the volumes of Foreign Relations. After these resolutions had been read, 
the Executive Council approved them and authorized Mr. Wricurt to pre- 
sent them to the Society for adoption. 

The following members of the Committee on Nominations were then 
selected and the CHAIRMAN authorized to present their names to the Society 
for election: Pattie C. Jessup, Chairman; Epwin M. Borcuarp, CHARLES 
G. Fenwick, Green H. Hackwortn, Artuur K. Kuun. 

Mr. Wootsey then referred to the dependence of the Society for its 
finances upon the dues of members and subscriptions to the JouRNAL which 
vary from year to year and thus keep the Society’s finances in a somewhat 
precarious condition. He thought it is time that the Society should attempt 
to raise an endowment fund in order to provide for the future when those 
who are now contributing their time and efforts in various ways to the 
work of the Society may no longer be able todo so. He thought that before 
resorting to outside sources, efforts should be made to secure more life mem- 
bers, and that subscriptions to the endowment fund should be sought from 
the members of the Society. If these sources proved inadequate, he sug- 
gested that persons of means outside the Society be approached in behalf 
of the endowment fund. 

After discussion the following resolution was adopted: 

Resolved, That a committee be appointed by the President of the 

Society to consider ways and means of obtaining an endowment fund 

and to report to the Executive Council at its next meeting in April, 1938. 

There being no further business, the Executive Council adjourned at 
5:05 o’clock p.m. to meet in the Carlton Hotel on Saturday, May 1, at 12 
o’clock noon. 

Geo. A. Fincu 
Secretary 


Approved: 
Cuas. Henry ButTiLer 
Chairman 





























MINUTES OF THE EXECUTIVE COUNCIL 
Saturday, May 1, 1937 


Pursuant to the adjournment at its last meeting, the Executive Council 
of the American Society of International Law met in the Carlton Hotel, 
Washington, D. C. on Saturday, May 1, 1937, at 12:25 o’clock p.m. The 
meeting was presided over by the Chairman, Mr. CoarLtes Henry BUTLER. 
The Secretary called the roll and the following members were present: 


ELEANOR WYLLYs ALLEN CHARLES CHENEY HypDE 
Epwin M. BorcHarD Howarp S. LeRoy 

Puitiep MarRsHALL BROWN Frep K. NIELSEN 

CHARLES HENRY Butier, Chairman LAWRENCE PREUSS 

KENNETH W. COLEGROVE BrssiE C. RANDOLPH 

Francis DEAK JaMEs Brown Scort, President 
JOHN DICKINSON ELuery C. STOWELL 

CHARLES G. FENWICK Exusert D. THomas 

GerorcE A. Finca, Secretary WiuuiaM R. VALLANCE 

JamMEs W. GARNER RoBeEerRtT R. WILSON 


HERBERT WRIGHT 


The Executive Council proceeded to the election of officers and com- 
mittees for the ensuing year and the following were duly elected: 


Chairman of the Executive Council: CHARLES HENRY BUTLER 
Secretary: GEORGE A. FINcH 
Treasurer: Lester H. Woo.tsry 


Executive Committee: Coartes Henry Butuer, Chairman ex officio 


EpwIin M. BorcHarp WiuuiaMm R. VALLANCE 

PHILIP MARSHALL BROWN GEORGE GRAFTON WILSON 
GerorcE A. FIncu, ex officio Francis Cott DE WOLF 

Frep K. NIELSEN Lester H. Woo.seEy, ex officio 
Ewuery C. STOWELL HERBERT WRIGHT 

EvsBert D. THomas CyriL WYNNE 


Committee on Selection of Honorary Members: 


JaMEs W. GARNER, Chairman 
Epwin M. Borcuarp FreEp K. NIELSEN 
CuHaRLEs G. FENWICK Berssig C. RANDOLPH 
CHARLES CHENEY HyDE JESSE 8. REEVES 











Committee on Increase of Membership: 


Exuery C. StoweEtu, Chairman 


Fannie Fern ANDREWS 
Louis L. Bascock 
W. CLayTon CARPENTER 


H. Mitton Cotvin 
Epwin D. Dickinson 
CLARENCE E. MarTIN 


AMANDA SCHLESINGER 


Committee on Annual Meeting: 


Joun Dickinson, Chairman 


ELEANOR WYLLYsS ALLEN 
Epwin M. Borcuarp 
Francis DEAK 

CLYDE EAGLETON 
Gerorce A. FincH 

JaMES W. GARNER 

J. EuGENE HaRLey 


Puiuie C. JEssuP 
Howarp 8S. LeRoy 
CHARLES E. MARTIN 
CHARLES W. PIPKIN 
LAWRENCE PREUSS 
Nicuouas J. SpYKMAN 
Rosert R. WILSON 


Committee on Codification of International Law: 


Epwin M. Borcuarp, Chairman 


PHILIP MARSHALL BROWN 
CHARLES K. BurpDIcK 
CHARLES C. BURLINGHAM 
FREDERIC R. CouDERT 
WituiaM C. DENNIS 
Epwin D. Dickinson 
CHARLES G. FENWICK 
Ricuarp W. FLournNoy 
JAMES W. GARNER 
GREEN H. HackwortH 
MAan.Ley O. Hupson 


CHARLES CHENEY HYDE 
Puiuip C. Jessup 
ArtHurR K. KuHN 
ALBERT LfvITT 

Frep K. NIELSEN 
Pitman B. Porter 
JacKson H. Ratston 
JESSE S. REEVES 

JAMES Brown Scott 
Euuery C. STOWELL 
GEORGE GRAFTON WILSON 


Quincy WRIGHT 


Committee on State Department Publications: 


HERBERT Wricut, Chairman 


KENNETH W. COLEGROVE 
WituiaM C. DENNIS 


Puiurp C. JEssuP 
STANLEY P. Smit 


CHARLES WARREN 


The Chairman of the Committee on State Department Publications 
was authorized to add one or two additional members by appointment of the 
President of the Society. 

The following resolution was adopted: 


Resolved, That the Chairman of the Committee on Selection of 
Honorary Members and the Chairman of the Committee on Increase of 
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Membership be, and they are hereby authorized to substitute new 
members in the places of any members of these committees who may be 
unable, or decline, to serve. 

The Committee on Honorary Members was requested to make every 
effort to ascertain and report to the Executive Council the names of out- 
standing international lawyers in the smaller and less known countries who 
might appropriately be considered for honorary membership in the Society, 
with a statement of their qualifications. 

In connection with the reélection of the Committee on Codification of 
International Law, Mr. Scort called attention to the fact that this commit- 
tee has been in existence for many years but that it has confined its activities 
principally to reporting upon what is being done for codification by other 
groups or committees. He suggested that the Society’s committee should 
become more active, and upon his motion, duly seconded, the following 
resolution was adopted: 

Resolved, That the Committee on the Codification of International 

Law hold meetings from time to time to consider the whole field of the 

codification of international law and to make recommendations to the 

Executive Council designed to enable the Society to participate actively 

in the work of codification. 

The following resolution was also adopted to carry out the recom- 
mendation made to the Society by Mr. Borcuarp, the new Chairman of the 
Society’s Committee on Codification: 

Resolved, That the American Society of International Law request 

the Secretary of State, or other appropriate authority, to appoint a 

National Commission on the Codification of International Law to aid in 


the work on that subject now being done upon the initiative of the Pan 
American conferences. 


Mr. Fincu submitted a written report upon the work of the members of 
the Board of Editors of the AMERICAN JOURNAL OF INTERNATIONAL LAW 
during the preceding year. He made an oral report of the recommendations 
of the Board of Editors concerning the filling of vacancies and the addition of 
new members to the Board. The Executive Council then proceeded to the 
election of the Board of Editors of the AMERICAN JOURNAL OF INTERNATIONAL 
Law and the following members were duly elected: 


GEorRGE GRAFTON WILSON, Editor-in-Chief Mantey O. Hupson 


GeorGE A. Fincu, Managing Editor CHARLES CHENEY HYDE 
Epwin M. BorcHarD Puitip C. JESSUP 
PuItip MARSHALL BROWN ArTHouR K. KuHN 

J. REUBEN CLARK, JR. Jesse S. REEVES 
Epwin D. Dickinson Euuery C. STOWELL 
CLYDE EAGLETON Rosert R. WILson 
CHARLES G. FENWICK Lester H. WooLsEey 


James W. GARNER Quincy WRIGHT 
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This concluded the business of the Executive Council and it adjourned 
sine die at 1:10 o’clock p.m. 


Gero. A. Finc# 
Secretary 
Approved: 
Cuas. Henry ButTLer 
Chairman 






































TREASURER’S REPORT 
January 1 to December 31, 1936 


INVESTMENT ACCOUNT 
ON HAND January 1, 1936: 





Cash on deposit with American Security & Trust Co....... $ 584.90 
$6,000 Cuban Northern Railways, 5s (cost price)....... 5,914.58 
$1,000 Argentine Government, 51s (cost price).......... 972.90 
$2,000 Australian, 414s (cost price)................00ee- 1,853.75 
$ 500 Associated Gas and Electric 5’s (cost price)........ 457.01 
$ 500 Illinois Power and Light Corp. 5’s (cost price)... .. 480.28 
| SEE I a en ee ee inte? wares ne te Peet ere $10,263 . 42 
DISBURSE- 
TRANSACTIONS DURING THE YEAR 1936: RECEIPTS MENTS 
Jan. 1. Cash on hand at American Security & Trust Co. $ 584.90 
Apr. 1. Interest on American Security & Trust Co. deposit 6.62 
Apr. 8. Interest on American Security & Trust Co. deposit 
put in Business Account... ...............- $ 6.62 
Oct. 1. Interest on American Security & Trust Co. deposit 7.24 
Nov. 12. Interest on American Security & Trust Co. deposit 
put in Business Account .............0.0s0- 7.24 
IN cece sais arcs, Givi daw Sa MS HOE $ 598.76 $ 13.86 
13.86 
Jan. 1, 1937. Cash on deposit with American Security & 
RN isc ces nto ature Voda areree we Head $ 584.90 
BUSINESS ACCOUNT 
RECEIPTS 
January 1, 1936. Cash on hand: 
American Security & Trust Company................... $ 465.65 
PMN COIN a5. 65. civics Soca ee Ha alu serel Sar6i4 Diniasoe er aloe HRN slee eed 10.00 
$ 475.65 
Membership dues: 
ae... sin i CAs se alanis $ 197.00 
| SRE a ieP Se”. 4,444.21 
IN os feses evans Tac Saas esr anes ane oecates 85.00 
$4,726.21 
Subscriptions: 
RE ee re mer were nee nee $1,899 .37 
EERE ee, ns ae ne aOR EES eC Stee 2,507 .25 
Subscriptions in advance................... 8.00 


$4,414.62 


I I va: cae sisi s eniwes wx Kermanwes ened meee 
ar 5a Gialareeinhee care ait tlic Ss é/alelecadter Re wean 
Binding of Journals for members..................0eeeeeeee 
Interest on securities: 
Cuban Northern Railways, 5¥4s............. $ 330.00 
Argentine Government, 514s................ 55.00 
NI vias ccc cccecccnccenceoeaees 90.00 
Associated Gas & Electric 5’s............... 25.00 
Illinois Power & Light Corp. 5’s............. 25.00 





Interest on deposit in American Security & Trust Co.......... 
Special Supplement sales... ... 2.2... 2... cece eee eee eee 
Extra off-prints paid for. . ...........ccccccesccccccsccceces 
Carnegie Endowment fund for free subscriptions.............. 
Carnegie Endowment fund for Second Cumulative Index...... 
oa iid ne voice ek MRRdatn isle deme Le crony sewer eR tHenes. 
IEE icons keen rasenes recone neenamaeneeneiaete 


Cash on hand, January 1, 1936 ($475.65) and total receipts 
($17,116.60) December 31, 1936...................0005- 


DIsBURSEMENTS 
Salaries: 
Managing Editor....................eeeeee $2,400 .00 
era Gi aia gee iain mareew oedelee 1,020.00 
Assistant to Treasurer..................005- 480.00 
Journal: 
NN rs 515 le: rahe WANS aise Deed a ae T $ 179.69 
dl ewan 4,217.54 
DE ooo ctaipntice veins ele eneetiny Cala 690.70 
NS ire diac tice ub tin). sie a oenanoearn ey 170.46 
I occ cacleins vos cand pancieeomeens 47.50 
Annual Meeting: 
Printing and postage. .................0005- $ 18.75 
ard elas je ans gb Aa aia ee meek’ 18.96 
I ca a olor aeg x cate ale alow achiai kik ei vlatir 192.50 
NG ooo be Ge eae one eS te RO MeSeRe eS 451.85 


$990 . 23 


267.79 
10.70 


52.00 


| Bbeesk 
BSSRSSS 


w 
tb 
— 


$3,900 .00 


5,305 .89 


682 .06 





$17,116 .60 


$17,592.25 














Proceedings: 


PN iio ica vies bie Sele wea Iam aes $ 8.87 
IS cid cotisad 2 Cagginoe eat nes ata 1,090 . 52 
NE rag 56.4 Si ccarora ee nieratedcane ween seas 63 .64 
PN aos oise ic die alasiecs ole eo Rie oneeans 85.31 
$1,248 .34 
Office expenses: 
Stationery and postage. ..........--..-e000- $ 452.00 
po eer re 5.38 
NIN cd. ixcecls/ina bis aiale wires a wisraerg areers 22.86 
ook grr cue alw irs sa we Ga aI 63 .00 
NI ce oo csctauava 5: 9c4 owe auinaisvaasane tomar’ 15.25 
ONIN 6. 6.55 Sree rpaces awe emporein a/c ENS 192.54 
751.03 
Back numbers: 
NONE. 7a. sh. 5. oe a ale 0 ton aintnsiens $ 5.25 
Postage Tor GistHiGution..... 6... 66:6 000 ceciwes 58.71 
——_——- 63 .96 
Preparation of second cumulative index.................+05- 1,174.67 
Advance purchase of paper: 
en reer ne aire $1,140.09 
BE IN oa cits xc0ie oie isi dcsce asa sie ereesha Gee 147.16 
For second cumulative index................ 429.12 
__ 1,716.37 
Printing index and title page, and binding Vol. II Special Sup- 
MINS UOTE TOMEI 55.5 0G.c cnc vaxtercie- salons sareieetnndese 531.45 
SuMMARY 
Total receipts during the Year 1936.................eeeeeees 
Total disbursements during the Year 1936................... 
Credit balance at end of Year 1086... .......0cscccccceeee 
Beginning balance January 1, 1936 (including cash on hand)... 
NR a oe wha ase eee cele he cometary Ai eroo 
Balance on deposit in American Security & Trust Co., Jan. 1, 
I a5 isiko ere rack ego a slate Gra lcareaeearanen et Ree ads G tar aa ATONE: $2,208 . 48 
NI MES. coc eric: sie.0 ge aheste o arecaqieisiatere eae eee eusioieierore in cere ners 10.00 
Sa ea Me en ery See ener MCR ee Rr eee We ay $2,218 .48 
ASSETS 
Investments: 
$6,000 Cuba Northern Railways, 5's (cost price)........ $5,914.58 
$1,000 Argentine Government, 5)4s (cost price).......... 972.90 
$2,000 Australian, 414s (cost price)............-eee eee 1,853.75 
$ 500 Associated Gas and Electric, 5’s (cost price)....... 457.01 
$ 500 Illinois Power & Light Corp., 5’s (cost price)....... 480.28 








$15,373.77 


$17,116.60 
15,373.77 


$ 1,742.83 


475.65 


$ 2,218.48 


$ 9,678.52 
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Cash: 
American Security & Trust Co. (Investment Account)... . 
American Security & Trust Co. (Business Account) 
Petty cash 


CoC Ce eee eee eee eee eee eee esereeeeeeeeseseese 


Accounts receivable: 
a Sw dyad ori aeasovamanw ene aaa nes 
Paper paid for in 1936, and not used: 
4,285 Ibs. at .0914 


LIABILITIES 
Accounts payable: 

Printing and mailing October Journal 
1937 Membership dues paid in 1936 
1937 Subscription fees paid in 1936 
1937 Proceedings paid for in 19386....................... 
Balance of Treaty Series, League of Nations fund 
Balance of allotment for free subscriptions............... 
Balance of allotment for second cumulative index 


Excess of assets over liabilities 





$ 584.90 
2,208 . 48 
10.00 

$2,803.38 

227.00 

406 .07 

$13,114.97 
$1,405.23 
85.00 
2,507 .25 
199.05 
120.52 
481.00 
3,989.94 

8,787 .99 

$ 4,326.98 


Lester H. Woo.sEYy 
Treasurer 








REPORT OF THE COMMITTEE ON PUBLICATIONS 
OF THE DEPARTMENT OF STATE 


Your Committee, which was constituted originally at the annual meeting 
of the Society for 1934,1 was continued at the annual meeting of the Society 
for 1935 ? and again last year.2 The Chairman of your Committee continued 
his activities in the manner authorized by the Committee last year, namely, 
he consulted those members of the Committee with whose views he was not 
already familiar and, because it was not practical to assemble them on short 
notice, he proceeded along the lines of their expressed views, calling upon 
them when necessary for advice and assistance. He accordingly kept a close 
watch on the estimates of the Department of State for printing and binding 
for the fiscal year 1937-38 from their preparation in the Department to their 
insertion in the Congressional appropriation bill and enactment into law. 
It is again a great pleasure to report whole-hearted codperation and sympa- 
thetic consideration throughout. 


APPROPRIATIONS 


In the preparation of the estimates to be submitted to the Bureau of the 
Budget and to the Appropriations Committees of the House of Representatives 
and Senate, the Chairman of your Committee was requested by Department 
officials to make suggestions and gladly availed himself of the invitation. 
Various questions of policy were discussed with the officials of the Depart- 
ment. The Chairman of your Committee has been in constant communica- 
tion with Dr. Cyril Wynne, Chief of the Division of Research and Publica- 
tion, who has been frank and prompt in furnishing any information requested 
and sympathetic and appreciative in receiving any suggestions offered. 

The original estimates submitted by the Department for 1937-38 called 
for $148,700, a decrease of $1,300 under the amount appropriated for last 
year. The estimate of $148,700 approved by the Bureau of the Budget was 
reduced by only $2,400 by the House Committee on Appropriations to 
$146,300, $3,700 less than the amount appropriated last year. Represen- 
tative Thomas S. McMillan, Chairman of the Subcommittee of the House 
Committee on Appropriations, reported the bill (H. R. 5779) to the House on 
March 19. After passage by the House the bill went over to the Senate and 
was reported out from the Senate Committee on Appropriations by Senator 
Kenneth McKellar on April 19 and was passed the following day. Because 
of a number of Senate amendments, which are of no concern to us here, it was 
necessary for the bill to go to conference, but there is no reason to believe that 
any change will be made in the amount allowed for printing and binding. 
The main item in the reduction of $2,400 was the sum of $1,700 for binding 


1 Proceedings of this Society, 28th Meeting (1934), pp. vi, 188 and 215. 
2 Ibid., 29th Meeting (1935), p. vi. 3 Tbid., 30th Meeting (1936), pp. vi, 224. 
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certain documents, etc., in the Archives Section, which, of course, has nothing 
to do with publications. The amount appropriated for 1938 includes the cost 
of publication of two new volumes of Foreign Relations—Volume II for 1924 
and Volume I for 1925—, together with a Foreign Relations index volume for 
the forty-one volumes covering the years 1900 to 1920. This latter item, by 
the way, is a project which your Committee suggested two years ago and is 
now about to bear fruit. 

Representative McMillan, Senator McKellar and the members of their 
committees showed their great interest and sympathetic appreciation of the 
Department’s publication needs, and the figures reported by them give ample 
evidence of their willingness to do everything possible to carry out the reason- 
able program of the Department. Representative McMillan is to be particu- 
larly complimented on the completeness of the testimony and the interesting 
material which he evoked from the witnesses. Your Committee takes 
pardonable pride in the fact that, as last year,* its Report to this Society 
has been reprinted in full in the House Hearings this year, at the request of 
Representative McMillan, who said: “The report of the committee to which 
you [Mr. Wynne] have referred, and from which you have quoted, is such an 
interesting and important document that I think it would be helpful to insert 
it in the record, at the conclusion of your testimony.” ® 

The following table of the appropriations for printing and binding for the 
fiscal years 1930-38 shows the sympathetic attitude of the Congress to the 
Department’s publication program and its desire to increase the printing and 
binding appropriations as fast as conditions will permit: 


Ee PEE $218,000 SEA Re ee ee $107,180 
WOE ae hice Fete oan 301,665 _ ERS aera spa epeenr er 121,000 
Ne i arse Risin eieias« 285,000 en ee 150,000 
eee 220,000 I age ore cer ee cia sles 146,300 
err rey 185,000 


In appraising the figures in the above table, note should also be taken of 
the fact that in recent years they do not include the figures for publishing 
reports and documents emanating from international conferences and com- 
missions, as the cost of such publications is generally met by separate appro- 
priations and is not charged to the Department’s printing and binding funds. 
For instance, in the 1938 appropriations are the separate items of $48,500 for 
the General Claims Convention, United States and Mexico, $67,500 for the 
Eighth International Conference of American States, which will be held at 
Lima, Peru, 1938, and $45,000 for the Telecommunication Conference, Cairo, 
Egypt. Each of these will doubtless issue reports, the cost of which does not 
come out of the Department’s printing and binding funds. 


* Proceedings of this Society, 30th Meeting (1936), pp. 234-253; reprinted in Subcom- 
mittee of the House Committee on Appropriations, Hearings on Department of State 
Appropriation Bill, 1938, pp. 78-92 (hereafter cited as Hearings). 

5 Hearings, p. 73. 
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The upturn in printing and binding appropriations, it is believed, reflects 
the persistent efforts of this Society to support the Department’s estimates 
which have been presented with such clarity and carefulness by Mr. Carr and 
Dr. Wynne. 

Because of the completeness of the testimony before the House Subcom- 
mittee, the Chairman of your Committee took the liberty of suggesting to 
Assistant Secretary Carr the desirability of reprinting this part of the Hear- 
ings as a Department of State publication, so that it might be made available 
to the members of the Society and all other persons interested in the publica- 
tions of the Department. It will be recalled that this procedure was followed 
last year and that copies were distributed to those attending the Annual 
Meeting and to a number of other members whom the Secretary of the Society 
thought would be interested. In replying to a similar proposal this year Mr. 
Carr has requested the Chairman of your Committee to express to the Presi- 
dent and members of the Society his “appreciation of this assistance and also 
of the comprehensive study of the Department’s publication policy,” and at 
the same time expressed his willingness to publish the reprint. This has been 
done and appears as The Foreign Relations Volumes and Other Department 
of State Publications (Publication No. 1005). 


MILLER TREATY VOLUMES 


The importance of this definitive treaty collection as well as the difficulty 
of compiling and writing the comprehensive editorial notes with which the 
distinguished editor, Dr. Hunter Miller, has enhanced the utility of the vol- 
umes was pointed out last year. It remains but to set forth the progress 
made during the past year. Volume V (Oregon Treaty, 1846-1852) is entirely 
in type at the Government Printing Office and should issue from the press 
within two or three months. Volume VI (1853-1859) is partially in galley 
proof. Funds were already available for the publication of this volume, and, 
thanks to the able presentation of the case to the House Subcommittee by 
Dr. Miller last year, funds for the publication of Volume VII (1859-1868) 
were made available in the 1937 Appropriation Bill. If the completion of the 
preparation and printing of these volumes can proceed with reasonable speed, 
they should be off the press during the fiscal years 1938 and 1939. In view 
of the painstaking manner in which these volumes must be prepared, more 
can not reasonably be expected. 

It was reported last year that a pamphlet would be published at the be- 
ginning of each year giving information concerning the action on treaties 
during the preceding year, including the dates of submission to the Senate, 
the action taken by the Senate and the present status of the treaties. Early 
in 1936 such a pamphlet was issued entitled List of Treaties Submitted to the 
Senate, 1935 (Publication No. 817), in which this information was brought 
down to December 31,1935. Early in 1937 this publication was supplemented 


6 Proceedings of this Society, 30th Meeting (1936), pp. 237-239. 
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by a similar pamphlet entitled List of Treaties Submitted to the Senate, 1936; 
Procedure during 1936 on, and Status of, Certain Treaties Submitted to the 
Senate, 1923-1936 (Publication No. 966). It is planned to issue a similar 
supplement each year covering the preceding calendar year. The period of 
the calendar year was adopted because of its approximate correspondence 
with the opening of the session of Congress. 

Perhaps it is appropriate to mention here a proposal made by Mr. 
Denys P. Myers for the publication of a fourth volume of the Malloy Treaty 
Collection, as a stop-gap for the 253 treaties which have been executed since 
the third volume appeared in 1923. Pending publication of these recent 
treaties in the definitive Miller Collection it is highly desirable that these be 
gathered together in a single volume for use of government officials as well as 
lawyers, professors and others who may need to consult them in the interim. 
Mr. Myers prepared the following resolution which was presented by the 
Chairman of your Committee to the Executive Council and to the general 
meeting of the Society and passed: 


Be it resolved, That the American Society of International Law 
urges that the Committee on Foreign Relations, United States Senate, 
take the initiative in securing the preparation and early publication of 
the English texts of the treaties of the United States which have come into 
force since the issuance of the third volume of the Malloy edition in 1923. 


FOREIGN RELATIONS 


It is not necessary here to repeat a discussion of the character of the 
contents of the Papers Relating to the Foreign Relations of the United States, 
popularly called by the short title, Foreign Relations, nor the plan of editing 
included in the well-known Departmental Order of March 26, 1925.7 The 
following volumes have appeared during the calendar years 1936 and 1937 
up to the date of this report: 


Volume Pub. No. 
a a a socccnaacds niaoradeiav ares mre Ee Sarena wiaieias 814 
ag acc a a 4 wach nu waa G's Ar ca eareeeeMS nets 816 
ora ial u oainie cn wae pa yale wane eda EEO Ceioies 893 
aii aie. 09'S edie we Ewa ba wee a oes en,doaloe 894 
1919, Russian Supplement. ................ 0. cece eee cece eee eee 987 


That the standard of the earlier volumes is maintained in those that have been 
issued during the past year is evidenced by the contents of the last volume 
listed above. This is probably the most complete and comprehensive volume 
in the Foreign Relations series which has yet appeared. It reflects great 
credit upon Dr. Ernest R. Perkins, the head of the Research Section, who, with 
his associates, prepared it under the able supervision of Dr. Wynne. The 
volume is a continuation of the Russian supplements previously published in 
three volumes for the year 1918. Documents dealing with American relations 


7 See below, p. 249; cf. also Proceedings of this Society, 30th Meeting (1936), pp. 239-243. 
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with Russia in 1920 and 1921 have already been published in the regular an- 
nual volumes of Foreign Relations of the United States. Of special impor- 
tance among the hitherto unpublished documents in the volume now released 
are minutes of discussions concerning Russia in the Supreme Council at the 
Paris Peace Conference, including reports of a number of the conversations 
in which only Woodrow Wilson, Lloyd George, Clemenceau, Orlando and 
Viscount Chinda participated. 

Much new light is thrown on such subjects as the proposed Prinkipo 
conference, the mission of Mr. William C. Bullitt to Russia, Dr. Nansen’s 
proposal for relief in Russia, the inter-Allied supervision of the Chinese East- 
ern and Siberian railways, the decision of the Principal Allied and Associated 
Powers to support Admiral Kolchak, the Czechoslovak soldiers in Siberia, 
American efforts to avoid entanglement in factional strife and to maintain 
unity of policy with Japan in eastern Siberia where the American Expedi- 
tionary Force under General Graves faced difficult conditions, and the with- 
drawal of American and Allied troops from northern Russia. Comprehensive 
reports by American representatives portray the developments in the civil war 
between Bolshevik and anti-Bolshevik forces in Siberia, southern Russia and 
the Baltic region. The chapter entitled “Siberia” constitutes about half the 
book. Other chapter headings are “The Soviet Republic,” “The Northern 
Region,” “The Baltic Provinces” and “Southern Russia and the Ukraine.” 

This more than maintains the high average of three volumes per year for 
the last five fiscal years. ‘Two 1922 volumes will probably be issued within a 
month or two, and preparations are going ahead for the publication of the sub- 
sequent volumes as fast as the consent of the foreign governments to print their 
respective documents can be obtained. 

There has been, as pointed out last year, criticism in some quarters of the 
fifteen-year gap between the date of the documents and the date of their is- 
suance in the Foreign Relations volumes. Your Committee, after careful in- 
vestigation, discovered this was not the fault of the Department of State, but 
that the real reason for the delay lay in the reluctance of certain governments 
to consent to the publication of their respective documents. Indicative of the 
differences of opinion on this subject are the following quotations from the 
editorial columns of the Chicago Daily Tribune and the New York Times. 
In its issue of March 31, 1937, the Tribune, commenting on Dr. Wynne’s testi- 
mony before the House Subcommittee, made the following statement: 


Fifteen years, in the opinion of European diplomats, is not a sufficient 
lapse of time to permit a natural pacification of emotions and reasonable 
reduction of consequences. Important persons might feel hurt or great 
interests suffer injury if everything written during a period of delicate 
negotiations found its way to the light of day. 

Open covenants openly arrived at were much talked about at one 
time, but the prevailing opinion is that many conversations and the de- 
tails of many diplomatic approaches are better not known at large while 
matters are in suspense or soon thereafter. 
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On the other hand, the Times in its issue of March 30, 1937, under the heading 
of “Topics of The Times” and the subheading “People Still Blush?” has the 
following to say: 


A number of foreign Governments object to our State Department’s 
publishing secret diplomatic correspondence to which they are a party 
and which go back less than fifteen years. To give these notes to the 
world now might embarrass their authors and perhaps the nations whom 
they represented and possibly still represent. 

Nowadays such an item is more than a little surprising. It is no 
news, of course, that Governments and statesmen have many things to 
hide. But who today cares very much about hiding anything? Once 
upon a time documents and manuscripts were sealed up for years to spare 
people’s feelings. But who nowadays has susceptibilities to respect or 
consistencies to maintain or a reputation to preserve? In view of what 
Governments and public men are all the time saying aloud to each other 
it is hard to think of anything they have set down on paper that could 
embarrass. Not very many public men today would think of blushing 
for what they wrote five years ago. 


Several influential members of the Society think that fifteen years is far 
too wide a gap and that it should be five or ten years at the most. On the other 
hand, some of the governments from whom we have to get permission to print 
before we can publish, have thought that fifteen years is too short a time, and 
that it should be twenty or twenty-five years. Your Committee is of the opin- 
ion that the Department has adopted a very reasonable program in its Depart- 
mental Order of 1925, and it has followed it with logic and with persistence. 
Comments upon the character and completeness of the volumes which 
have been issued have been uniformly favorable. Your Committee reported 
last year Representative McMillan’s statement in behalf of his Subcommit- 
tee— 


that the value of the Foreign Relations would be considerably enhanced 
if the material contained in the different volumes could be released by the 
government concerned a shorter time after the events transpire. . . . 
The Committee is hopeful that the Department will continue its efforts 
to convince foreign governments of the value of narrowing the gap be- 
tween the event and its authorized publication. 


In commenting upon the hope expressed by Mr. MecMillan’s committee, Dr. 
Wynne, during the course of his testimony on the State Department 1938 
Appropriation Bill, made the following statement to the House Appropriations 
Committee: 


With respect to the hope expressed by the committee that the De- 
partment would continue its efforts to narrow the gap mentioned, I may 
say that the statement I have just quoted from the report was brought to 
the attention of each of our embassies who had reported that the govern- 
ments of the countries concerned are opposed to the 15-year schedule in 
publishing the Foreign Relations volumes because the schedule results in 
the publication of documents which, in the opinion of these governments, 
are too close to current events. In bringing this statement to the atten- 
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tion of our diplomatic missions the Department emphasized not only 
your committee’s views on the subject but also pointed out that these 
views were shared by such organizations as the American Society of In- 
ternational Law, by professors and historians as well as by outstanding 
lawyers with an international practice. Acting upon the Department’s 
instructions, our embassies did all they appropriately could to induce the 
foreign governments mentioned to agree to a shorter period than the 
15-year limit. I regret to say that these embassies have reported to the 
Department that the foreign governments in question will not agree to 
releasing for publication their important documents which are less than 
15 years old. ... 

As I said last year, sir, the foreign governments that are opposed to 
closing the gap include some of the governments of the so-called leading 
powers. If we omit their correspondence, as we shall be obliged to omit 
it if they object to its publication, the volumes will not contain anything 
like a complete record of the diplomatic correspondence between the 
United States and foreign governments.§ 


Your Committee was inclined to agree with the conclusion reached by 
Dr. Wynne before the House Committee last year, that “there is no reason to 
believe that these governments will release for publication the important docu- 
ments in their correspondence which are less than fifteen years old.”® Your 
Committee is in a position to say that none of the governments to which Dr. 
Wynne referred when he expressed the same conclusion this year have changed 
their attitude; if anything, they are more adamant than ever in their opposi- 
tion to closing the fifteen-year gap. And yet, as the Miami Herald of April 3, 
1936, stated, “government is powerless under the rules of diplomatic custom 
which require permission of a foreign government before its communication 
may be published.” 

It appears, however, that within the past two years the Ministry of For- 
eign Relations of Peru resumed and reorganized the publication of the quar- 
terly Boletin del Ministerio de Relaciones Exteriores beginning with Volume 
XXXI, No. 118, corresponding with the fourth quarter of 1934, and including 
diplomatic correspondence of that period, presumably without securing the 
permission of the foreign governments to print. To show the comprehensive 
character of the material included in Volume XXXI, No. 118, and Volume 
XXXII, Nos. 119, 120, and 121, of the Boletin, the following calendar is pre- 
sented of the correspondence between the United States and Peru on a num- 
ber of selected topics printed therein. 

It will be noted that all of the important relevant documents in con- 
nection with the Curtiss-Wright case are included, and there are documents 
including some embarrassing comments concerning the members of the United 
States Foreign Service. The documents which are calendared below are only 
a small portion of the diplomatic correspondence between the United States 
and Peru. Documents included in the publication but not in the calendar 
prepared by your Committee cover the following additional topics: The Use 


8 Hearings, pp. 71-72. 9 Tbid., p. 83. 
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CALENDAR OF SELECTED DIPLOMATIC CORRESPONDENCE, PERU AND 


UNITED STATES, 1934-1935 
INVESTIGATION OF THE MUNITIONS INDUSTRY 








From 


To 


Subject 


No. & page 





1934 


Oct. 3) Fre 
H 


Oct. 3 


Oct. 5] Freyre 


Oct. 10] Freyre 


Oct. 15] Freyre 





Concha 
Freyre 


Concha 


Concha 


Concha 





Transmits next item 

Copy of note of Secretary Hull 
acknowledging protest of 
Sept. 25 to statement made 
by C. W. Webster before 
Special Senate Committee 
Investigating the Munitions 
Industry against certain 
Peruvian officials 

Encloses Nation for Oct. 3, 
containing article by Wm. T. 
Stone on results of munitions 
investigation; also speech 
of Senator Nye, Chairman 
of Munitions Investigating 
Committee, referring at 
length to Peru and Colombia 
(Appendix, 445-452) 

Has received proofs of Hear- 
ings of Investi = Com- 
mittee, which read, 
especially the ‘oles re- 
ferring to rer ™ 

roofs, especially 
those concerning the Elec- 
tric Boat Co., the Curtiss- 
Wright Corporation and the 
testimony of Webster; “the 
interest of the press is to 
furnish the public with sen- 
sational news and this inter- 
est is not controlled, as in 
other countries by certain 
sense of international cour- 
tesy or by the consideration 
of the policy which it inter- 
ests the Government to fol- 
low with respect to other 
nations.” 








118:151 


118:152 


118:153 


118:154 





10 Prepared from Boletin del Ministerio de Relaciones Exteriores, Vol. XX XI, No. 118, 
The individuals mentioned in this calendar and 
not there identified may be identified as follows: 


Manuel de Freyre y Santander, Ambassador of Peru to the United States 
Dr. Carlos Concha, Minister of Foreign Relations of Peru 
Fred Morris Dearing, United States Ambassador to Peru 

Dr. Augusto B. Leguia, President of Peru 

Louis G. Dreyfus, Jr., United States Chargé d’Affaires at Lima 
Enrique Goytisolo B., Oficial Mayor of the Peruvian Ministry of Foreign Relations 
Dr. Fernando Tola, Minister of Foreign Relations of Peru 


and Vol. XXXII, Nos. 119, 120 and 121. 
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PROTEST AGAINST ALLEGATION THAT PERU FURNISHES ARMS TO BOLIVIA 





From 


To 


Subject 


No. & page 





Oct. 
Oct. 


eo 


Sept. 11 





Nov. 27 
Nov. 20 


Freyre 
Hull 


Hull 


Freyre 
Webster 


Concha 
Freyre 


Concha 
Althaus 


Encloses copy of next item 

*Acknowledges Peruvian pro- 
test of Sept. 19 against 
charge of selling arms to Bo- 
livian Government, made 
in Munitions Investigation; 
disclaims competence to in- 
terfere in legislative investi- 
gations, but disavows their 
intention to offend foreign 
governments or officials; en- 
closes next item 

Press Releases of U. 8. Dept. 
of State, Sept. 11, “ Prohibi- 
tion of Sale of Arms and 
Munitions to Bolivia and 
Paraguay” (XI, 195-196), 
concerning conference with 
Senator Nye and including 
Nye’s letter of Sept. 11 dis- 
avowing intention to offend 
any foreign government or 
its officials 

Encloses next item 

* Copy of letter of C. W. Web- 
ster of Curtiss-Wright Cor- 
poration to Captain Juan 
Althaus, Naval Attaché of 
Peruvian Embassy, exoner- 
ating Peruvian officials and 
“deploring that his words 
had produced an erroneous 
impression.” 


118:156 
118:156 


118:157 


118:159 
118:159 





PERUVIAN LOANS IN 


THE UNITED STATES 





Oct. 23 


Oct. 31 
Oct. 31 





| Nov. 8 





Freyre 


Dearing 
Dearing 


Freyre 


Concha 


Concha 
Concha 


Concha 


Contains letter of Grayson 
M. P. Murphy, Chairman of 
the General Advisory Com- 
mittee of Peruvian Bond- 
holders, designating Dr. 
Rafael Oreamuno of Costa 
Rica as representative of 
the Committee, who will 
leave for Peru on boat carry- 
ing this despatch 

Encloses next item 

* “Informal Memorandum for 
the Ministry of Foreign Re- 
lations” concerning discrim- 
ination against American 
holders of Peruvian bonds 
in favor of British holders 

“Courts of New York take 
into consideration circum- 
stances favorable to the 
banking firms” in such cases 








118:161 


118:162 
118:163 


118:165 











* Translation. 
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Date 


From 


To 


Subject 


No. & page 





Nov. 12 


Dearing 


Concha 


as Harold Knox v. Graham 
Parsons & Co., based on 
testimony before Senate 
Committee that this firm 
sold Peruvian bonds “mali- 
ciously, knowing that the 
Peruvian Government was 
at that time in a disastrous 
economic situation and that 
the statements were false 
which were contained in the 
circulars with which the 
banking firms floated the 
sale of the bonds.” 

*Oreamuno has arrived in 
Peru; would like to present 
him to the President, the 
Minister of Foreign Rela- 
tions and the Minister of 
Hacienda 





118:165 





CLAIM OF TERESA 


ORBEGOSO DE PREVOST (MRS. CHARLES A. PREVOST) 





Nov. 


12 


1935 
Feb. 21 


Freyre 


Concha 


Dearing 








Concha 


Freyre 


Concha 


Discusses in detail basis of 
claim and positions of both 
governments, stating that 
“in my conversations with 
Undersecretaries of State 
Messrs. Phillips and Welles, 
I could note that they pro- 
ceed in the matter on con- 
siderations exclusively legal, 
admitting tacitly that the 
Prevost Claim is not ad- 
justed strictly to the prin- 
ciples of equity’; suggests 
settlement “‘all the more be- 
cause I have absolutely re- 
fused to occupy myself with 
the matter every time that 
Mrs. Prevost, with the per- 
severance characteristic of 
her, has asked me to give 
my support for the consid- 
eration of her claim by our 
Government.” 

Acknowledges receipt of pre- 
— item and gives rea- 
sons for believing claim is 
unjustifiable 


* Transmits following 14 items 
in the Prevost Claim, main- 
tains Mrs. Prevost under 
Peruvian law became Amer- 
ican citizen by marriage, her 
lawyers have proven five 
facts, suggests sum of $5,600 
in settlement of first claim 








118:173 


118:176 


119:236 








* Translation. 













































Date From To Subject No. & page 





1933 
Nov. 18 | Mrs. Prevost Affidavit * Attest to truth of next item 119:238 
Nov. 16 | Prevost & Hull * Details basis of three claims | 119:239 
Prevost for $5,660, $3,200 and $7,200 

1923 and encloses 12 exhibits 
Aug. 14 | Leguia Mrs. Prevost | * Exhibit A. Your letters | 119:252 
have received careful atten- 
tion, your monthly pay of 
Lp. 150 will be increased 
soon 

1926 
Jan. 26 | Leguia Mrs. Prevost | * Exhibit B. You will receive 
Lp. 300 to cover increased 
compensation for July to 
December and beginning 
with January you will re- 
ceive Lp. 200 monthly in- 
stead of Lp. 150 

1927 
June 14 | Eduardo Mrs. Prevost | Exhibit C. Have paid for | 119:254 
Higginson your cablegrams for the past 
year, but have no order to 
pay for them this year, prob- 
ably because of “great pre- 
occupation in Lima” 

1928 
May 16 | Higginson Mrs. Prevost | Exhibit D. You may cable 119:254 
President Leguia I have a 
copy of the authorization to 
pay you, but have not re- 
ceived money from the 
Treasury 


Feb. 22 | Leguia Mrs. Prevost | * Exhibit E. Glad to know | 119:255 
that Senator Lodge is on our 
side, trust that controversy 
with Chile will be finally 
settled by arbitration, do 
what you can to have Tar- 
apaca as well as Tacna and 
Arica included in arbitration 


1922 

March 18 | Leguia Mrs. Prevost | * Exhibit F. Peruvian dele- 119:256 
gates to Conference will be 
informed of your availabil- 
ity, let me know amount 
that you and Mr. Folk have 
expended for defense of Pe- 
ruvian youth so that it may 
be paid 
July 15 | Leguia Mrs. Prevost | * Exhibit G. If you haven’t 119:257 
receivedreimbursementfrom 
Higginson for expenses for 
Peruvian youth, send de- 
tailed account; appreciate 
P sen letter to Senator Lodge 

xhibit H. You will soon 119:258 
receive $300 for Peruvian 
youth and 8.250 additional 
monthly; economy prevents 


* 


Aug. 8 | Leguia Mrs. Prevost 

















* Translation. 
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From 


Subject 


No. & page 





1923 
Nov. 1 


Nov. 30 


1925 


1928 
Feb. 1 


1935 
March 26 


Leguia 


Leguia 


Leguia 


Leguia 


Concha 


Mrs. Prevost 


Mr. Prevost 


Prevost 


Mrs. Prevost 


Dearing 


allowing you to accompany 
Mr. Prevost to London; im- 
portant that complete har- 
mony exist between Folk and 
our Ambassador; your rec- 
ommendation about Dr. Polo 
will receive attention 


*Exhibit I. Your note of 
Oct. 1 and Mr. Prevost’s 
note of Oct. 2 have been 
duly noted 

* Exhibit J. Yours and Mrs. 
Prevost’s letters have been 
received; matter of reply to 
Chilean Case and pay of 
Hoke Smith will be settled 
with him by cable; never- 
theless designation of Davies 
was due exclusively to your 
recommendations 


* Exhibit K. Second copy of 
report of Technical Adviser 
of General Pershing will be 
sent on next post 


* Exhibit M. Have been un- 
able to obtain copy of Bent- 
ley’s Special Phrase key, so 
you must continue cabling 
with ordinary edition as in 
past 


Acknowledges receipt of note 
of Feb. 21 and its enclosures 
and details Peruvian reply 
to points raised 





119:259 


119:259 


119:260 


119:261 


119:262 





QUOTA FOR PERU IN SUGAR 





1934 
Nov. 12 





Freyre 





Concha 





Transmits text of Order of 
Secretary of Agriculture, in 
conformity with Agricul- 
tural Adjustment Law, fix- 
ing quota of sugar import- 
able into United States 
during the year until re- 
voked or modified by Sec- 
retary of Agriculture 
“The Agriculture Adjust- 
ment Administration hasnot 
informed the public of the 
fan anus th has guided 
it in fixing these quotas.” 
Under Costigan-Jones Law, 
if tonnage of domestic con- 
sumption is increased for 





118:179 








* Translation. 
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Date From To Subject No. & page 





1935, “it is probable that 
the increase will be more 
favorable to the said insular 
possession [Hawaii] than to 
the producers of foreign 
countries.” 

1935 
Aug. 29 | Dearing Concha *Personal. Our efforts for | 121:411 
increase of quota of Peru- 
vian sugar under Costigan- 
Jones Law have not yet been 
successful because of view 
of Department of Agricul- 
ture concerning critical sit- 
uation of sugar industry 








CONCESSION OF BERTRAM T. LEE IN YURIMAGUAS 





1934 
Nov. 12 | Dearing Concha * Continues discussion of can- | 118:193 
cellation of Lee contract 
and proposal to submit to 
cdiliiaiion: replies to Peru- 
vian note of Oct. 13 
Nov. 17 | Concha Dearing Replies to preceding item; | 118:195 
arbitration mentioned in 
Clause 30 of contract is not 
special arbitration exclud- 
ing fifth arbiter from being 
Peruvian, as U. S. main- 
tains, but ordinary arbitra- 
tion envisaged by laws of 
Peru; Clause 29 establishes 
order of laws to be applied 


Dec. 28 | Dearing Concha * Repeats U. S. position and | 118:197 
refutes Peruvian position in 
pn to item 
1935 
Jan. 2 | Concha Dearing Re eer Seventies position of | 119:210 
Ov. 
Jan. 4 | Dearing Concha *Lee has been notified by 119:212 


Court of First Instance, 
Lima, to appear and sign 
agreement for arbitration; 
reserves rights of Lee pend- 
ing receipt of instructions 
Jan. 15} Concha Dearing Acknowledges preceding item | 119:213 
Jan. 31] Dearing Concha * Reiterates position main- | 119:214 
tained in notes of Jan. 4 and 
Dec. 28, that Lee has right 
to have question of cancel- 
lation submitted to a special 
tribunal and reserves Lee’s 
rights in face of order to ap- 
= before Court of First 


Feb. 2] Dearing Concha * Fare sen letter from Lee en- | 119:215 
closing document of Agente 
Fiscal of Court of First In- 

















* Translation. 
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Date 


From 


Subject 


No. & page 





Feb. 6 


Feb. 19 


March 15 


April 4 


May 9 


May 8 





Dearing 


Concha 


Dearing 


Concha 


Dreyfus 


Concha 





Concha 


Dearing 


Concha 


Dearing 


Concha 


Dreyfus 


stance and calls attention to 
four previous notes, includ- 
ing two mentioned above 

* Encloses notification of Feb. 
10 to Lee designating Hec- 
tor Marisca in place of Arias 
Schreiber as arbiter in Yuri- 
maguas matter and calls at- 
tention to notes of Jan. 31 
and Feb. 2 above 

Acknowledges notes of Jan. 31 
and Feb. 2 and 6, reiterates 
Peruvian position of Nov. 
17 and maintains that Lee 
has subjected himself to or- 
dinary jurisdiction in ac- 
cordance with Clause 29 of 
contract and therefore Peru 
can not accept reservations 
of right made by U. 8S. 

* Denies that Lee has “frus- 
trated arbitration” as claimed 
in Par. 4 of preceding item 
and argues that general pro- 
visions of Clause 29 can not 
properly be interpreted as 
annulling specific provisions 
of Clause 30 

In reply to preceding item de- 
sires to correct impression 
that Peruvian Govt. main- 
tained that fifth arbiter 
must be Peruvian; Peru 
claims only free discretion 
of court to designate fifth 
arbiter whatever his nation- 
ality; denies that Peru has 
ever maintained that Clause 
29 annulled Clause 30, but 
claims that, in absence of 
accord between Government 
and concesionario, arbitra- 
tion should be organized ac- 
cording to common laws of 

rocedure 

* Have been instructed that 
my Government has ordered 
Ambassador Dearing to dis- 
cuss the case with you anew 
upon his return to Lima soon 

Transmits copy of letter of 
Ministry of Hacienda of 
April 30 and of Resolution 
oe a on —— 
of guaranty deposit Vy 
Lee in Caja de Sapedien y 
Consignaciones 








119:216 


119:219 


119:219 


120:280 


120:282 


120:282 








* Translation. 
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ARRIVAL OF FOUR AIRPLANES OF THE TAMPA-NEW ORLEANS-TAMPICO AIR LINES, INC. 








Date From To Subject No. & page 
March 10 | Freyre Concha Encloses next item 119:268 
Feb. 28 | H. 1. Wells Freyre * Request for permission for | 119:268 

four Curtiss-Wright Trans- 
port planes to fly over Peru- 
vian territory and land at 
Talara and Lima for refuel- 
ing 
March 26 | Concha Freyre Encloses next item 119:270 
March 11 | Federico Reca- | Oficial Mayor | Grants permission requested 119:270 
varren C. of M. de R. E. 
April 4 | Concha Dearing Airplanes supposedly en route | 120:247 
to Chile, suspected of being 
intended for Bolivia 
April 4 | Dearing Concha * Permission canceled on ac- | 120:248 
count of violation of their 
authorization 
April 5 | Concha Dearing Grateful acknowledgment; | 120:249 
lanes detained on Las 
almas Aviation Field 
April 5 | Ministry of For- | ...... Official statement of status of | 120:250 
eign Relations case 
April 9 | Freyre Concha Transmits * Press Release of | 120:251 
U.S. Dept. of State, March 
29, “Flight of Commercial 
Planes to South America” 
(XII, 200) 
April 13 | Dreyfus Concha * Requests copies of official | 120:255 
papers found on planes 
April 20 | Goytisolo Dreyfus Complies with request 120:255 
April 22 | Dreyfus Concha * Requests copy of plan of | 120:256 
Curtiss-Wright Bombarder 
BT32 
April 23 | Concha Dreyfus Has requested samefrom Min- | 120:257 
istry of Marine and Aviation 
April 25 | Dreyfus Concha Requests authorization to | 120:257 
photograph planes detained 
April 26 | Concha Dreyfus Complies with request 120:258 
ay 2 | Dreyfus Concha Requests certification of cop- | 120:259 
ies of planes’ papers 
May Concha Dreyfus Complies with request 120:260 
Pee en Dreyfus Concha Expresses thanks 120:260 
ay 
May 31 | Concha Dreyfus Inquires purpose of Martin | 120:261 
onboy’s visit 
June 1 | Dearing Concha * Complies with request 120:262 
June 3 | Dearing Concha * Announces Conboy’s arrival | 120:264 
June 4 | Concha Dearing Requests further information | 120:265 
about nature of Conboy’s 
mission 
June 4 | Dearing Concha * Complies with request 120:266 
June 5 | Dearing Concha * Requests authorization for | 120:269 
Conboy to inspect planes 
detained and papers found 
on them 
June 6 | Concha Dearing Has requested same from | 120:269 
Ministry of Marine and Avi- 
ation 
June 8 Concha Dearing Ministry of Marine and Avia- | 120:270 











tion has granted permission 








* Translation. 
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Date From To Subject No. & page 





June 13 | Dearing Tola *Complies further with re- | 120:271 
quest of June 4 about Con- 
boy’s mission, enclosing next 
M C Conbo . Certified o f 120:272 

ay 15 ummi n ified copy of appointment = 

, aes r of Conboy as ‘Special As- 

sistant to Attorney General 
April 5 | Hull Cummings * Certified copy of letter of | 120:273 
Secretary Hull to Attorney 
General Cummings request- 
ing investigation of case 
Aug. 12 | Dearing Concha Referring to my note of April | 121:401 
4, have just received new 
instructions to request you 
to prohibit planes from leav- 
ing as long as they are with- 
out license from Depart- 
ment of Commerce, pending 
results of investigation by 
Department of Justice 
Aug. 14 | Concha Dearing Acknowledges preceding item; | 121:402 
we have codperated all 
along, but investigation has 
been too prolonged and we 
can no longer prohibit de- 
ee of planes, now that 

ostilities between Bolivia 
and Paraguay have ceased 

















* Translation. 


of the Name “Pisco”; Claim of Thomas Morgan Greenwood, American Citi- 
zen; Special Agents of Foreign Governments in Washington; Columbus Me- 
morial Lighthouse; Application of Peruvian Rent Tax Law to American Cit- 
izens Resident in Peru; Fruit Fly of Moquegua Valley; Registry of Foreign 
Automobiles in Peru; Attack on Dr. R. R. Reed, American Citizen, by Civil 
Guard of Llave, Nov. 22, 1933; W. K. Vanderbilt Scientific Expedition; Cor- 
rection of Article “Aprismo” by Carlton Beals; Fourth Centenary of Lima; 
Touring Bureau of Pan American Union; Trip to Balboa of the B. A. P. 
Parinas; Trip to Balboa and Philadelphia of B. A. P. Submarines R1 and R2; 
Celebration of Pan American Day; Agricultural and Live Stock Sanitary 
Service; Departure of Ambassador Fred Morris Dearing; Information on 
Peru; Denial of Report of Asiatic Military Instructors in Peru; Decisions of 
the United States Supreme Court ; Consultation on Neutrality; Anniversary of 
the Proclamation of Independence; Homage to Bolivar; Dispatch of Copies of 
the Boletin; Commercial Policy of the United States; Registry of Peruvian 
Securities with the American Securities and Exchange Commission; Legisla- 
tive Resolution on Neutrality of the United States; Tax Exemption for For- 
eign Representatives; Permission for Archeological Studies by American 
Museum of Natural History; Letters Rogatory ; Second General Assembly of 
Pan American Institute of Geography and History; and Annual Report of 
Consul in New Orleans. Presumably the material for the other countries of 
the world is just as complete as that for the United States. 
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It may well be argued, therefore, that if it is possible for the Government 
of Peru to publish documents less than two years old, and apparently no un- 
toward results have occurred, surely there should be no difficulty about pub- 
lishing documents at least fifteen years old if not of a slightly more recent date 
than fifteen years. Therefore, to strengthen the hands of Department’s of- 
ficials in securing consents of foreign governments, your Committee, at the in- 
stance of Mr. Denys P. Myers, has suggested the following resolution: 


Whereas, the Department of State by Departmental Order of March 
26, 1925, laid down standard rules for the publication of the records which 
should be available to the public; and 

Whereas, those rules have met with approval by all informed ele- 
ments of the public and have been applied by the authorities of the De- 
partment with a commendable degree of loyalty and understanding; but 

Whereas, abstract considerations of caution tend to be brought for- 
ward with respect to specific papers in order to invest them with a con- 
fidential character that they do not inherently possess; and 

Whereas, such a tendency is sometimes responsive to the views of 
other Governments which leave decisions concerning publication of cor- 
respondence to the personal views of their administrative staffs; and 

Whereas, the lack of a common standard between Governments on 
this matter creates difficulty for the Department of State in publishing 
proper files of correspondence with certain Governments within a reason- 
able time after the compilation of the papers in accordance with the rules 
of the Department of State; 

Therefore, Be it resolved, That the American Society of Interna- 
tional Law, which embraces in its membership a considerable proportion 
of the citizens of the United States who professionally depend upon the 
issuance of authentic material contained in the annual volumes of Foreign 
Relations, reaffirms its approval of the standards of publication applied 
by the Department of State under the Order of March 26, 1925; and 

Urges the Secretary of State and all officers of the Department of 
State to continue a full and cordial support of those standards; and 

Commends the Department of State on the efforts it has consistently 
made to gain the consent of other Governments for the execution of that 
policy with respect both to the content and time of release of published 
volumes; and 

Directs the Officers of the Society to communicate this resolution to 
other national societies, domestic and foreign, devoted to the study of 
international law and international relations in order that a common 
understanding among professional elements in the various countries may 
be sought upon the proper standards to be followed in the matter of pub- 
lication, and to take such other action as may be appropriate to that end. 


And the resolution concludes with an excerpt from the relevant portion of 
the Departmental Order showing what those standards are: 


When the documents on a given subject have been assembled in the 
Division of Publications, they should be submitted to the Solicitor or to 
the Chief of the appropriate division which has had immediate super- 
vision of the topic. The Solicitor, or the heads of these divisions, respec- 
tively, are charged with the duty of reviewing the material thus as- 
sembled and indicating any omissions which appear to be required. 
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Omissions of the following kind are recognized as legitimate and neces- 

sary: 

(a) Matters which if published at the time would tend to embarrass 
negotiations or other business; 

(b) To condense the record and avoid needless details; 

(c) To preserve the confidence reposed in the Department by other 
governments and by individuals; 

(d) To avoid needless offense to other nationalities or individuals 
by excising invidious comments not relevant or essential to 
the subject; and, 

(e) To suppress personal opinions presented in despatches and not 
adopted by the Department. To this there is one qualifica- 
tion, namely, that in major decisions it is desirable, where 
possible, to show the choices presented to the Department 
when the decision was made. 

On the other hand, there must be no alteration of the text, no dele- 

tions without indicating the place in the text where the deletion is made, 

and no omission of facts which were of major importance in reaching a 

decision. Nothing should be omitted with a view to concealing or gloss- 

ing over what might be regarded by some as a defect of a policy. 

Where a document refers to two or more subjects, provided there are 
no other objections, it should be printed in its entirety, and not divided 
for purposes of more exact classification in editing. Great care must be 
taken to avoid the mutilation of documents. On the other hand, when a 
foreign government, in giving permission to use a communication, re- 
quests the deletion of any part of it, it is usually preferable to publish 
the document in part rather than to omit it entirely. A similar principle 
may be applied with reference to documents originating with the Ameri- 
can Government. 

The recommendation of your Committee last year that a consolidated 
or cumulative index be published to the volumes of Foreign Relations which 
have appeared since the last index volume (1861-99) has borne fruit in the 
appropriation for 1938. As the President of the Society pointed out in a let- 
ter to Assistant Secretary Carr which was submitted to the Appropriations 
Committee during the hearings on the 1938 bill: 

It seems hardly necessary for me to urge the value and usefulness of 
a cumulative index to all of those who are now interested in following the 
foreign policy of the Government through the publications of the State 
Department. Teachers, students, research workers, lawyers, Govern- 
ment officials, editors, and writers would all be greatly aided and saved 
an immense amount of time by having the contents of Foreign Relations 
made more readily accessible through the publication of a cumulative 
index." 


PRESS RELEASES 


Attention has been invited in the last two reports 1” to the unusually large 
amount of material of current information contained in the printed weekly 


11 Hearings, p. 74. 
12 Proceedings of this Society, 29th Meeting (1935), pp. 203-205, 30th Meeting (1936), 
pp. 245-248. 
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Press Releases, which are sometimes overlooked by persons desiring informa- 
tion on current topics. It was partially to remedy this situation that your 
Committee recommended to the Department of State the reprint in pamphlet 
form of the testimony on the publications of the Department of State before 
the House Subcommittee on Appropriations, and the distribution of the 
pamphlet to the members of the Society attending the annual meeting and to a 
list of other members selected by the Secretary. It was primarily with the 
same idea in mind that the Chairman of your Committee wrote a two-page 
editorial on the “Publications of the Department of State” for the April 1937 
issue of The Booklist, the official organ of the American Library Association. 
The price of the Press Releases is so moderate that many members of the 
Society, particularly those engaged in teaching, would find it well worth the 
price for their own personal libraries, if they have not been able to induce the 
university or public library with which they may be associated to have them 
include this publication among their regular subscriptions. 

It is refreshing to note the increasing frequency with which this publica- 
tion is being cited in the American Journal of International Law and in books 
published in the field of international law. A striking instance of this is pre- 
sented by Benjamin H. Williams’ American Diplomacy: Policies and Prac- 
tice (second impression, first edition, New York, 1936), which not only cites 
the Press Releases 70 times, and incidentally the Treaty Information Bulle- 
tin 6 times and Foreign Relations 84 times, but also on page 400, footnote 2, 
has the following comment: 


Secretary of State Kellogg’s statement of principles for the editing 
of this publication are found in Foreign Relations, 1914 (Supplement) , 
p. iii. Other publications of the department which are exceedingly con- 
venient to students are the Press Releases, the Treaty Series, the Execu- 
tive Agreement Series, and the Treaty Information Bulletin. These pub- 
lications place in accurate and citable form much current information. 
They seldom go into complete detail, however, regarding disputes in which 
the policy of the United States might be open to criticism at home. 


To show the quantity of current material of value to the lawyer and 
teacher interested in international law and related subjects which is available 
in this publication, your Committee has studied the Press Releases for the 
first six months of 1936 (volume 14) and submits herewith a list of some 
of the material contained in this volume which, together with other ma- 
terial, might appear in the Foreign Relations volume for 1936 when issued 
some 15 years from now. The topics listed are not exhaustive of the current 
material on the foreign relations of the United States included in the weekly 
Press Releases during the first six months of 1936, which in turn is by no means 
exhaustive of the material likely to be included in the Foreign Relations for 
1936 when issued, but they are sufficient to indicate the broad character and 
wide range of such material. 
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MATSRIAL IN PRESS RELEASES (1936) WHICH MIGHT APPEAR IN FOREIGN RBLATIONS (1936) 


Ageia, Leca, Experts, INTERNATIONAL TECHNICAL CoMMITTEE, 125-138, 157 
AIR LAW, PRIVATE INTEBNATIONAL, codification of, 121-138 
ARMAMENTS, LIMITATION OF: 
Naval armaments, 89-91, 260-278, 285, 486-489 
World armaments, 13-14 
ARMS AND MUNITIONS: 
Control of traffic in, 79-84, 97-99, 146-150, 197-198, 240-244, 303-308, 311-313, 430- 
435, 493-497, 596-601, 644-645 
Export to Italy and Ethiopia, 191-194, 642-643 
AVIATION : 
Aerial Legal Experts, International Technical Committee of, 125-138, 157 
Air law, private international, codification of, 121-138 
Interdepartmental Committee on Civil International Aviation, 20, 92-93, 157-158, 
202-203 
Trans-Atlantic air lines, proposed, 20, 92-93, 157-158, 202-203 
BELGIUM: 
Intergovernmental debts, 621-623 
Trade agreement with United States, 106-110 
Bo.ivia: 
Chaco settlement, 110-111, 606-607, 623-625 
New government, U. S. recognition of, 563 
Bonnet, Georges, statement on Franco-American trade agreement, 483-484 
BounpaRIEs: 
Bolivia and Paraguay, Chaco settlement, 110-111, 606-607, 623-625 
Dominican Republic and Haiti, protocol of settlement, 237-238, 348 
BraZIL: 
Inter-American Conference for the Maintenance of Peace, proposed, reply to Presi- 
dent Roosevelt’s letter, 315-316 
U. S. citizen, death, 279-280 
U. S. naval mission, continuation of, 556-557 
CANADA: 
Trade agreement with United States, 484 
Chaco boundary settlement, 110-111, 606-607, 623-625 
CHINA: 
Protection of U. S. citizens, 204 
Treatment of Americans by Japanese military, 653-654 
Civi, INTERNATIONAL AVIATION, INTER-DEPARTMENTAL COMMITTEE ON, 20, 92-93, 157, 202- 
203 
Cras, Unritep States aND— 
Mexico, 19-20 
Turkey, 577, 615 
CotosiA, trade agreement with United States, 358-360 
CzECHOSLOVAKIA, intergovernmental debts, 618-619 
Davis, Norman H., addresses and statements on limitation of naval armaments, 89-91, 
260-264, 486-489 
DEBTS, INTERGOVERN MENTAL, 23-24, 179, 285-290, 580-595, 616-623 
DenMakK, supplementary extradition treaty with United States, 429 
DEPARTMENT OF STATE: 
Confidential documents, treatment of, 99-100 
Division of Trade Agreements, 435-436 
Passport agency in uptown New York, opening of, 179 
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Dominican Repus.ic, boundary settlement with Haiti, 237-238, 348 
Druvas, NaRcoric, control of, 341-343, 390 
Ecuapor, commercial agreement with United States, 604-605 
Et Satvapor, equality of treatment in foreign trade, 223-224 
Estonia, intergovernmental debts, 589-591 
Erniopt, U. S. citizens, 156, 387-389, 441-447 
Export-Import Banks, second Export-Import Bank of Washington, D. C., dissolution, 
437-438 
FINLAND: 
Debts, intergovernmental, 583-584 
Trade agreement with United States, 503-530 
FRANCE: 
Debts, intergovernmental, 591-593 
Trade agreement with United States, 428, 448-484, 501-503 
Trans-Atlantic air lines, proposed, mission to United States, 203 
GAME AND MIGRATORY BIRDS, protection of, convention with Mexico, 151-152 
GERMANY, mission to United States to discuss proposed trans-Atlantic air lines, 92-93, 
157-158 
GoLD STANDARD, departure from, 208-209 
“GooD NEIGHBOR” POLICY, 12 
Great Britain, intergovernmental debts, 580-581 
GREECE, intergovernmental debts, 285-290 
GUATEMALA, trade agreement with United States, 360-361, 414-427, 501-503 
Harrt1, boundary settlement with Dominican Republic, 237-238, 348 
Honpvuras, trade agreement with United States, 143-146 
Hot, Corpe.u: 
Messages to various countries, passim 
Statements on various questions, passim 
Hunaary, intergovernmental debts, 616-617 
InpustrRiAL Property, INTERNATIONAL CONGRESS FOR PROTECTION oF, 541 
IntTER-AMERICAN CONFERENCE FOR THE MAINTENANCE OF Peace, 162-163, 254, 371-372, 
390-391, 403-404 
INTERDEPARTMENTAL COMMITTEE ON CiviL INTERNATIONAL AVIATION, 20, 92-93, 157, 202- 
203 
INTERGOVERN MENTAL DEBTS, 23-24, 179, 285-290, 580-595, 616-623 
INTERNATIONAL COMMISSIONS, COMMITTEES, CONFERENCES AND CONGRESSES. See under 
countries and subjects 
INTERNATIONAL Laspor OFFice, 112, 364, 537 
Iraty: 
Conflict with Ethiopia, 191-194, 197-198, 386-387, 405-414, 441-447, 642-645 
Debts, intergovernmental, 582-583 
JAPAN: 
Assassination of Government officials, 180, 199-200 
Cotton exports to United States and Philippine Islands, 79, 291, 555-556 
Earthquakes, 180 
U.S. citizens: 
Protection of, 180, 199-200 
Treatment by Japanese military, 653-654 
Lasor Orrice, INTERNATIONAL, 112, 364, 537 
Latin America, relations with United States, 162-163, 189-191, 254, 301-303, 313-340, 344 
346, 347, 370-372, 390-392, 403-404, 576-577 
Latvia, intergovernmental debts, 593-595 





254 





Lise, national debt, 179 
LITHUANIA, intergovernmental debts, 584-586 
Lonpvon Nava ConFERENCE OF 1935, 89-91, 260-262, 285, 486-489 
Lonpon Nava Treaty or 1936, 260-278, 486-489 
LuxeMBURG, agreement with United States for reciprocal waiver of passport visa fees, 
563-564 
Mexico: 
Claims payment to United States, 19-20 
Migratory bird and game convention with United States, 151-152 
Salvage treaty with United States, 214-215 
U.S. citizens kidnaped, 156, 170 
MIGRATORY BIRDS AND GAME, protection of, convention with Mexico, 151-152 
MONETARY STANDARD, stabilization of, 210 
Munitions, control of traffic in, 79-84, 97-99, 146-150, 191-194, 197-198, 240-244, 303-308, 
311-313, 430-435, 493-497, 596-601, 642-643, 644-655 
Monirtions Controu Boarp, Nationa, 98, 166, 292-295, 538, 614 
NARCcorTic DRUGS, control of, 341-343, 390 
Nationat Munitions Controx Boarp, 98, 166, 292-295, 538, 614 
Nava. ConFERENCE oF 1935, Lonnon, 89-91, 260-262, 285, 486-487 
NAVAL MISSION TO BraZIL, 556-557 
Nava Treaty or 1936, London, 260-278, 486-489 
NETHERLANDS, trade agreement with United States, 4-7 
NEUTRALITY POLIcy oF Unitep Srartes, 14, 79-84, 92, 97-99, 146-150, 191-194, 197-198, 240- 
244, 249-250, 303-308, 311-313, 430-435, 493-497, 596-601 
Nicaraava, trade agreement with United States, 225-236, 256 
Norway, proposed trans-Atlantic air line to United States, 202-203 
PALESTINE, protection of U. S. citizens and property, 362, 596 
PANAMA, agreements with United States, 200-202 
ParaGauay: 
Chaco settlement, 110-111, 606-607, 623-625 
New government, U.S. recognition of, 238-239, 249 5 
PHILIPPINE IsLANDs, Japanese exports of cotton goods to, 79, 555-556 : 
PoLanD: 
Commission of Inquiry, United States and Poland, 260 
Extradition treaty, supplementary, with United States, 429 
Intergovernmental debts, 619-621 
PROCLAMATIONS, PRESIDENTIAL : 
Exportation of arms, ammunition and implements of war, 311-313 
Exportation of arms, ammunition and implements of war to Italy and Ethiopia, 191- 
194; revocation, 642-643 
Travel by U.S. citizens on vessels of belligerent nations, revocation of proclamation 
restricting, 643-644 
Protoco. or JUNE 12, 1935 (Chaco boundary settlement), agreement under, 110-111 
RooseEveE.t, FRANKLIN D.: | 
Messages to various countries, passim 
Statements on various subjects, passim 
Ruvas, cotton, restriction of Japanese exports to United States, 291 
RuManI|, intergovernmental debts, 586-588 
SALVAGE TREATY WITH Mexico, 214-215 
Seconp Export-Import BANK or WASHINGTON, D. C., dissolution, 437-438 
Swi TZERLAND: 
Commission of Inquiry, United States and Switzerland, 180 
Trade agreement with United States, 35-78, 448 
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TarirFrs, generalization of concessions, 5-7, 143-146, 358-360, 501-503 
TEXTILES, restriction of Japanese exports of cotton goods to United States and to Philip- 
pine Islands, 79, 291, 555-556 
TIN-PLATE SCRAP, exportation of, 166, 292-295, 613-615 
TRADE AGREEMENTS. See under Treaties, etc. 
TREATIES, CONVENTIONS, etc. : 
Air law agreements, 121-138 
Boundary protocol, Dominican Republic and Haiti, 237-238, 348 
Chaco dispute, protocol of settlement, 110-111, 606-607, 623-625 
Claims: 
Agreement with Turkey, 577, 615 
Convention with Mexico, 19-20 
Commercial agreement with Ecuador, 604-605 
Extradition treaties, supplementary, with— 
Denmark, 429 
Poland, 429 
London naval treaty of 1936, 260-278, 486-489 
Migratory birds and game, protection of, convention with Mexico, 151-152 
Narcotic drugs, suppression of traffic in, proposed convention, 390 
Naval mission to Brazil, agreement for continuation of, 556-557 
Panama, agreements with, 200-202 
Passport visa fees, waiver of, agreement with Luxemburg, 563-564 
Salvage treaty with Mexico, 214-215 
Trade agreements: 
Addresses, 24-35, 85-89, 100, 106-110, 112-114, 186-188, 190-191, 221-225, 348-354, 
361-362, 374-385, 386, 391-396, 533-534, 535-536, 538, 541-552, 627-642 
Agreements with— 
Canada, 484 
Colombia, 358-360 
Finland, 503-530 
France, 428, 448-484, 501-503 
Honduras, 143-146 
Netherlands, 4-7 
Nicaragua, 225-236, 256 
Switzerland, 35-78, 448 
Generalization of tariff concessions, 5-7, 143-146, 358-360, 501-503 
TurKEY, claims payment to United States, 577, 615 
Uruauay, commission of Inquiry, United States and Uruguay, 217 
Wor.p Power ConFERENCE, 347, 390 
Yuaos.avi, intergovernmental debts, 588-589 


TREATY INFORMATION BULLETIN 


Another publication, the importance of which is apt to be overlooked, is 
the monthly Treaty Information Bulletin. This publication purports to give 
complete available information concerning all bilateral and multilateral 
treaties in force or signed by the United States with other countries, as well as 
summaries of regulations and judicial decisions interpreting treaty provisions 
rendered by State and Federal courts and other important national and inter- 
national tribunals. Here again it is a pity that the value of this publication 
is not recognized as widely as its contents warrant. The Superintendent of 
Documents reports only 154 subscriptions, an increase of 9 over last year. 
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This is another publication which should be received regularly by university 
libraries and the public libraries of the larger cities. Members of the So- 
ciety can do effective missionary work here also. After all, your Committee 
may be seriously embarrassed in its efforts to secure increased funds for the 
publications of the Department of State if the publications themselves do not 
receive a support more nearly commensurate with their value as sources of 
authentic information. 

Last fall the Chairman of your Committee suggested to the Department 
the desirability of making the valuable material contained in Treaty Informa- 
tion Bulletin more accessible by publishing a combined index to the issues 
which have already appeared. He is happy to report that he has been in- 
formed that an index to Bulletins Nos. 1-69 is now in press and will be fol- 
lowed by an index to Bulletins Nos. 70-81. It is the plan of the Department 
hereafter to publish an index to this publication biannually, to be printed in 
the Bulletins for January and July. In connection with this publication the 
Chairman of your Committee also suggested that the monthly issues be paged 
consecutively in each year or volume. This question has been taken under 
consideration by the Department. 

So many changes have been made during recent years in the status of 
treaties to which the United States is a party that the Chairman of your Com- 
mittee also recommended a revision up to date of the Supplement to Treaty 
Information Bulletin No. 39 (December 1932): A List of Treaties and Other 
International Acts of the United States of America in force December 31, 
1932. It is characteristic of the cordial attitude of Department officials to- 
ward suggestions made by your Committee that this suggestion likewise was 
accepted and that a revision of the Supplement is expected to appear in the 
present calendar year. 


ARBITRATION SERIES 


Mention has been made in previous reports that the Department, largely 
as a result of the urgent recommendation of members of the Society, had ex- 
panded its general publications into various special series, including an Ar- 
bitration Series relating to arbitrations in which the United States is a party. 

During the fiscal year 1938 the Department plans to issue volumes cov- 
ering the Mexican claims under the protocol signed April 24, 1934 (Execu- 
tive Agreement Series No. 57, revised), and the Turkish claims under the 
agreement signed October 25, 1934 (Executive Agreement Series No. 73). 
Other cases which may be passed upon during this period, and if so, will add 
to the publication in the Arbitration Series, are the Trail Smelter Case with 
Canada and the so-called Dutch Florin Case. 


CONFERENCE SERIES 


The Department has also continued to issue, in its Conference Series, 
publications concerning international conferences in which the United States 
has participated. Among these have been: 
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Pub. No. Conf. Ser. No. 

The London Naval Conference 1935: Report of the Dele- 

gates of the United States of America: Text of the Lon- 

don Naval Treaty of 1936 and Other Documents. ... . 896 24 
Opening Address to the Inter-American Conference for 

the Maintenance of Peace by the Honorable Cordell 

Hull, Secretary of State, Buenos Aires, Argentina, De- 

cember 5, 1936..... sacalacdiklgl eigl einara oie ti ai tente eaten 959 25 
The Accomplishments of the Inter-American Conference 

for the Maintenance of Peace: Address by the Honor- 

able Sumner Welles, Assistant Secretary of State, 

before the Peoples Mandate to Governments to End 

War, New York City, February 4, 1937............ 984 26 
The Results and Significance of the Buenos Aires Con- 

ference: Address by the Honorable Cordell Hull, Sec- 

retary of State, before the Council on Foreign Rela- 

tions, New York City, February 25, 1987.......... 989 27 


During the fiscal year 1938 the Department may issue publications 
on the International Conference of American States which will be held in 
Lima in 1938 and the Conference to Discuss the Oil Pollution of Navigable 
Waters which was held in Geneva last fall, and on the Pan American Financial 
Conference (Santiago de Chile) , the Conference on the Revision or Abolition 
of Capitulatory Rights in Egypt and the Aviation Conference (Lima, Peru), 
if they are held. 


TREATY SERIES AND EXECUTIVE AGREEMENT SERIES 
Two very important series which are apt to be overlooked in appraising 
the volume of the publication work of the Department of State are the Treaty 
Series and the Executive Agreement Series. In the former, 8 treaties (Nos. 
903, 905-911) have been issued since January 1, 1936, while in the latter 
series, 13 executive agreements (Nos. 87-99) have been issued during the 
same period. Included in the Executive Agreement Series are 6 reciprocal 
trade agreements negotiated by Secretary of State Hull under the Act of 
Congress approved June 12, 1934. During the period covered by this re- 

port the following executive agreements have been concluded: 


Executive 
Agreement 
Series No. Country Subject Pub. No. 
87 Belgium Relief from Double Income Tax on Shipping 
WOM cos sede esse ne ce eters onus menus 856 
88 Kingdom of Friendship and Diplomatic and Consular Repre- 
Afghanistan NN tor ttac os vo aon Solio a aGrnte kek 869 
89 Colombia UI 591555 Gia ste aiaiela rece wiaia Sele 884 
90 Switzerland MIE TN soi cies ra coos mees.sna ws 902 
91 Dominion of MEE HOE wis oa deaessewsiessaineees 891 
Canada 
92 Guatemala MORIOENN NO os so as asin ses Seles 892 
93 Ecuador Most-Favored-Nation Treatment in Customs 
WI ooo s oon osha ats teeurima a eae 900 


94 ee. (is I IR ces octerediore-diserv cranes ecurs 
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95 Nicaragua PIII INN 5. ype biviins wiopidicceesaaese 936 

96 Union of Soviet Commercial Relations...................... 930 
Socialist Republics 

97 Finland NOIR THOU. oak oe ce snecseintccesisenes 944 

98 Brazil NT PIERS Sisk ide Sac ceccssecsecss 962 

99 France Suppression of Customs Frauds.............. 979 


Addresses of officials of the Department concerning the trade agreement 
program have occasionally been printed separately in a new Commercial 
Policy Series, with a cross-reference from the Press Releases. 


OTHER PUBLICATIONS 


During the past few years a large number of addresses, including those 
of Secretary Hull, Under Secretary Welles, Counselor Moore and Assistant 
Secretary Sayre on a variety of topics concerning foreign policy have been 
printed separately in a form convenient for wide distribution. The current 
Press Releases give cross references to these separate prints. It is presumed 
that this practice of separate prints with cross references will be continued 
during the coming year, although the regular subscribers to Press Releases 
feel that these addresses should be printed there as well. 

The various regional area series will contain publications dealing with 
current events or subjects of special importance relating to the regional area 
concerned, as occasion may demand. Besides the publications already men- 
tioned, the Department publishes a quarterly cumulative List of Publica- 
tions issued by the Department,'* a quarterly Foreign Service List; an 
annual Register of the Department of State; a monthly Diplomatic List; 
a semi-annual list of Foreign Consular Offices in the United States; Federal 
“slip” laws, session laws, and statutes at large; the Consular Mailing List of 
American consular offices abroad; publications on The American Foreign 
Service; 14 Admission of Chinese into the United States (Pub. No. 910); 
The Midwest and the Trade-Agreement Program (Pub. No. 929) ; Presidential 
Elections: Provisions of the Constitution and of the United States Code 
(Pub. No. 938) ; Canadian-American Trade Analysis of the First Half Year 
under the Reciprocal Agreement (Pub. No. 953); International Traffic in 
Arms (Third edition, Pub. No. 867); passports and Notice to Bearers of 
Passports. 

An important publication forecast last year and now available is Style 
Manual of the Department of State for Use in the Preparation of Corre- 
spondence and State Papers (Publication No. 954), prepared under the di- 
rection of the Secretary of State by Miss Margaret M. Hanna, Chief of the 
Office of Coérdination and Review, and Miss Alice M. Ball, Chief of the 
Special Documents Section, Division of Research and Publication. This 


13 The most recent issue brings the list down to April 1, 1937 (Pub. No. 1004). 
4 The most recent issue is revised to March 1, 1936 (Pub. No. 850). 
18 The most recent issue is revised to February 1, 1937 (Pub. No. 982). 
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work, which might be termed the Emily Post of diplomatic correspondence, 
not only deals with office procedure and general style, but also contains 
information of a quite varied nature calculated to meet the daily needs of 
drafting officers and others who are primarily interested in correct form. 
It bears all the earmarks of extremely careful preparation to the smallest 
detail. It is divided into seven parts: Part I: Office Procedure; Part II: 
Forms of Address, Salutation, and Complimentary Close; Part III: Typo- 
graphic Style; Part IV: Rhetorical Style; Part V: General Information; 
Part VI: Sample Forms; Part VII: References and Authorities. It bids 
fair to be a veritable Vade Mecum of the diplomatic officer or one who finds 
it necessary to correspond with a diplomatic officer. 

As was forecast last year there has now appeared a complete revision 
of the text of The Department of State of the United States (Publication No. 
878) prepared by Dr. E. Wilder Spaulding, Assistant Chief of the Division of 
Research and Publication, and Dr. George V. Blue, of the Research Section of 
the same Division. 

During the past year there has also appeared Mapa de los Estados Uni- 
dos de Méjico, segiin lo organizado y definido por las varias actas del Congreso 
de dicha Repiblica y construido por las mejores autoridades. This is No. V 
of the Map Series, prepared under the direction of Dr. S. W. Boggs, Geog- 
rapher of the Department of State. Another publication about to be pub- 
lished by the same division is International Transfers of Territory in Eu- 
rope (Publication No. 1003). This publication, which was prepared by Miss 
Sophia Saucerman, Assistant Geographer of the Department of State, deals 
with international territorial transfers of Europe following the World War and 
the Balkan Wars of 1913. It consists of tables and text divided into four 
parts. Part I treats of countries that lost territory, Parts II and III treat of 
the countries that acquired territory and the newly established states, and 
Part IV treats of the countries of the Balkan Peninsula. An alphabetical in- 
dex contains all the geographical names in the tables and text. The maps, 
in color, show the former and present international boundaries and the bound- 
aries of certain political subdivisions. 

Among the miscellaneous publications which are now in preparation and 
which do not fall in any of the series are two which deserve special mention. 
First, a two-volume publication on Damages in International Law, prepared 
by Miss Marjorie M. Whiteman, Assistant to the Legal Adviser, and secondly, 
a bringing up to date of John Bassett Moore’s Digest of International Law. 
This also is being prepared in the Office of the Legal Adviser. 

For the sake of completeness, mention should also be made of The 
Territorial Papers of the United States, prepared under the direction of 
Dr. Clarence E. Carter, under the Territorial Acts of March 3, 1925, and 
February 28, 1929. The appropriation for this publication is not included 
in the regular printing and binding appropriation of the Department. Its 
genesis, present state and future prospects are set forth in Report 1008 to 
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accompany S. 2242, 75th Congress, 1st Session. This extremely valuable pub- 
lication has the endorsement of thirty-six leading historical societies and 
learned institutions, and editorial writers, local and state publicists and law- 
yers as well as professors and historians will find this publication of great 
use. Volume IV, dealing with the Territory South of the River Ohio, 1790- 
1796, appeared during the past year, and Volumes V and VI dealing with the 
Mississippi Territory are expected to be published before the end of the fiscal 
year 1938. As the funds authorized to be appropriated in 1929 will be entirely 
appropriated and expended by the end of the fiscal year 1938, it is earnestly 
hoped that the Congress will authorize funds for the continuation of the pub- 
lication. 

The attention of your Committee has been directed by Mr. Henry Reiff, 
of St. Lawrence University, to a lacuna in aids to diplomatic documentation 
noticed by Professor Samuel Flagg Bemis and Miss Grace Gardner Griffin 
in their Guide to the Diplomatic History of the United States, 1775-1921 
(Washington, 1935), p. 824, footnote 30: 


It is greatly to be desired that an index be prepared for the period 
since 1861 modeled on Miss Hasse’s for 1828-1861, which would locate 
and list and index all printed government documents dealing with foreign 
relations. The expansion of diplomatic affairs since 1861 would make 
this enterprise so many times larger and more difficult than the Hasse 
Index that it would require the organization of a small staff of bibli- 
ographers, and some expense, but not so much as many of the rivers-and- 
harbors bills items, and the result in the long run possibly would be much 
more valuable. If the Department of State itself cannot be persuaded 
to undertake the project, some scientific endowment or learned society 
might well do so. 


While your Committee recognizes the great desirability of such an index, the 
suggestion came to your Committee too late for sufficient consideration and 
recommendation at this time. Miss Hasse’s Index for 1828-1861 was pub- 
lished by the Carnegie Institution of Washington, and it may be that this 
Institution may be persuaded to undertake the preparation and publication 
of the proposed complementary index. 


CONCLUSION 


On the basis of the material presented above, therefore, your Committee 
believes that the persistent efforts of the members of the Society in the past 
are continuing to bear fruit in an increased output of publications on an in- 
creasing variety of subjects. It feels, however, that these efforts should not 
be abated, but on the contrary should be continued with a view to rendering 
to the officials of the Department of State whatever sympathetic assistance 
is possible in carrying out a liberal and reasonable policy of publication. 
It accordingly recommends: 


6 Hearings before the Committee on Printing, 75th Cong., Ist Sess., on S. 2242. 
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1. That this Committee (or a similar one) be continued. 

2. That this report be printed in full in the Proceedings of the Society, 
where it will be available to all the members of the Society. 

3. That a number of reprints of this Report be made available to the 
Chairman of the Committee for the furtherance of the work of the Com- 
mittee. 

4. That the Chairman of the Committee be authorized to add one or 
two members to the Committee subject to the approval of the President of 
the Society. 

Your Committee can not conclude its report without expressing the 
great personal loss experienced in the death of one of its members, Mr. Chand- 
ler P. Anderson. He was very prompt in answering any communication 
sent him. He was very helpful with constructive suggestions, and his sin- 
cere codperation will certainly be missed. 

Your Committee would be derelict in its duty if it did not express its deep 
appreciation of the uniform courtesy and willingness of the officials of the 
Department of State and of other branches of the Government to codperate 
with the Committee in its endeavor to have publications issued which will 
meet the legitimate needs of the legal practitioner and the professor of inter- 
national law and related subjects, as well as the ordinary individual interested 
in the foreign relations of his Government. 

Herpert Wricut, Chairman 
KENNETH W. COLEGROVE 
Wu C. Dennis 

Puiuir C. JEssuP 

Sraney P. SmitH 

CHARLES WARREN 27 


17Mr. Warren concurs in the above report except as follows: Mr. Warren does not 
assent to the inclusion of the material from line 7 from the end on page 239 to line 5 on 
page 249 for the reason that it very fully discloses reasons why, in his opinion, diplomatic 
correspondence of so recent date as 1934 ought not to be published. He believes this 
action of Peru will be a distinct embarrassment to her Ambassador and to Americans 
dealing with him, and publication of foreign comments on our officials are clearly un- 
desirable in the interests of international harmony. 
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